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brother or sister of the testator, except the said t
brother William Grant, bad a chil-1 named Joseph t
Grant. The testator at the time of making the
'Will and codicil, and np to his death, had neither
ehlld. grandchild, or other lineal descendant.* i
In 1838. he married Jane Scott, widow, formerly
Jane Grant, spirister, who was his first cousin,
Und( the detendtxnt, JoQepb Grant, la the son of
Jriseph Cint, a brother of the testator's said
wife. The l,,st-mentioned Joseph Grant, the
falther of the defendtint, died about twenty-two
Years ago, leaving a 'widow, and bis son, tbe de-
fendant, then a boy of three years old. The
Widuw divd about fifteen yearsi ago, whereupon
the testator took the defendant into bis own
l'Ouse. aîîd brought hlm up, and he lived as an
intmate of the testator's bouse tilI the death of
the testator, aud assited hlm lin the management
Of the business of a marine store dealer. The
testator's brother, William, the fatber of tbe
Plaintiff, bas a large family, of wbich the plaintiff
is one of the younger cbildren ; and the testator
bad not been on good terme with or visited bis
@Aid brothler, wbo lived about twelve miles from
hlm, for many years before bis death. Ho did
'lot know lîow niany cbildren his said brother
hftd, and at the time he mnade bis will did not
know of the plaintxff's name or existence.

The testator was lin the habit of calling the de-
fendant bis nephew, botb to the other members
0f the family and to persons not related to hlm;,
xind the testator on several occasions expreeed
his intention of leaving bis bouse and business
to the dr-fendant. and also on several occasions
expressed bis intention that neither bis brother
WVillinnx, nor the famîly of bits brother William,
itbould bave any of bis property.

Tbe will was prepared by Mr. Fuller, a snlioi-
tnr at Rugby, wbo took bis instructions from
tetutor on bis d atb.bed, and 'who did not know

""Y of theo tcstator's relations except the Joseph
Graint who lived wltb hlm ; and in giving hlm
Iistructioxîs to prepare the will the testator said
tliat it was bis intention that neitber bis brother
"eillitm, nor any of bis family, sbould bave any-
thing, as he baçi lent botb hlm and bis eIder sons
lnot1ey whicla bad not been repaid, and ho con-
!Idered tbey bad bad their share of bis property
lit that way Ho also told Mr. Fuller that hie
'Wlsbed to give bis nepbew Joe the bouse in wbich.
the testator lived, bis stock-in-trade, and £500,
tO enftble hlm to carry on the business, and
*i6bed hlm to be bis executor. Mr. Fuller asked
the testator if by bis nepbew Joe ho meant the
Person who lived witb hlm, and belped hlm in

4 8bsiness; and ho said, "Ys ma l
Onstairs ;" and that ho wisbed to give hlma

the bouse and bubiness as ho bad lived s0 long
W*ith hlm aud belped hlm so much in bis business.
Mr. Fuller asked the testator, If the person ho
0 ftlled .Joe was bis nepbew, and the testatol' re-
Plied that ho was.*

The Court was at liberty to draw inferences of
filt. TIhe facts aboie stated betweefl the %ster-
15lk8 Were stated after protest by the plaintiff that
th5 7 iPhotld not bave been inserted i the case,
'tn'i the quîestion or adoeissibility of the whole or
1%t'y part of tancb facte was reserved for the deci-
sin "" If the Court.

Th,. ie.gtion for the opinion of the Court irs
Wbe-ber Juseph Grant, the plaintiff, was entitled.

o the said dwelling-house and premises under
he above devise.

6'hapinan (Quarn, Q.C., with hlm), for the
ýlaintiff, admitted that precisely sirnilar words
a tbe samne will-viz, "I appoint tmy sitid nepbew
joseph Grant ezecutor "-bad already beeu con-
strued by Lord Pexizance in th prhate Court
alversely to the presgent plaintiff (8pe 18 W. R.
230, L. R: 2 P. & D. 8); but conteviled tlit
61nephew " in its primary sense mentit brother'5
or sister's son, and flot the son of a brother or
sister of a wife or buqband, arîd retrred to the
dictionaries of Bayley, Johnston, dnul Richard-
son. If in ail other instances lin a w i!i, the tes-
tator uses the word in its prisnary sense, resort
cannot ho had to extrinsio evidence to :show that
lin a particular instance ho useti it iii a 'wider
sonse. The plaintiff here fully answers the des-
cription in the will, and the defendant does flot
do 00 lin an equal degree, and there is, therefore,
no ambiguity, and eridence was uot admissible
to show tbe testator meant the defendaut: Wig-
rsum on Wills, proposition 2 ; 2 Blacks. Com.
207; M.iller v. ls'aver8, 8 Bing. 244; Richardson
y. Wataon, 4 B. & Ad. 199 ; reported also. and
rather differently, in 1 Nov. & M. 569 ; and it
seems that Wigram, V. C., preferred the latter
report. Lord Pexizance in his judgment relied
oni the case as reported in 4 B. & Ad.

Field, Q. C. ( Villa, with him), for the defen-
dent, contended that the word Ilnephew " bad
no strict primary meaning, citing the use of
the word lin the authorized translation of the
Bible, and lu Shakspeare, and that the case,
therefore, feil, flot witbin the lst or 2nd, but
wlthin the 3rd proposition of Wigram, and ex-
trinsia evidenco was admissible to clear up the
latent ambiguity and show who the testator real'y
uxeant: Hawkins on IVills, proposition 4. [ J5ETT,
J1., referred to Wigram, pp. 160, 161I.]

Chapman in reply.-The son of a brother pays
less legacy duty than the son of a witels brother.
[BILETT, J -But the word 6"nephew' Is itot used

Cur. adv. Vuli

The judgment of the Court (BovILL. C. .1.9
!tIOZ4TAGUE9 SmITR1, J., and BRLETT, J.) was noWf
delivOi'ed by

BOVILL, C. J.-The question raised lin this case
bas already been decided by Lord PenzancO inl
the Probate Court in favor of the defendafit, but
there is an appeal against bie judgmfent, and the
plaintiff bas required the decision Of this Court
in the present action of ejectmnent, whlch. affects
the titi0 to the real estate. The deterxnination
of the question really dependà uP0 n the admis-
sibllity of, and the effeot to be given to, the paroi
evidence, and this evidence is Of two klnds, one
class Of evidence belng offered for the purpose
of sbOwing that there is lu the wiIl a latent amn-
biguity, and the othor olaae for the purpose of
explaining and removing it. The devise of the
testator was to Il1 ln epbew Joseph Grant," aud
the Point at issue i. vbother the8e wî,rds apply
te tbe plaintiff or to the defendant The ]an-
guage of the wiIl 1tself is clear, and free from
ainbiguity on the face Of it ; but, siel moLt Cases
of wills paroi evidence ta tiecemsary, and, there..
fore, admissible to identify the party iîîterided.
to be desorbd,-i't lu the. same way as such
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