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brother or sister of the testator, except the said
brother William Grant, bad a child named Joseph
Grant. The testator at the time of making the
will and codicil, and up to his death, had neither
child, grandchild, or other lineal descendant.*
In 1838, he married Jane Scott, widow, formerly
Jane Grant, spinster, who was his first cousin,
aud the defendant, Joseph Grant, is the son of
Joseph Grant, n brother of the testator’s said
wife. The lnst-mentioned Joseph Grant, the
father of the defendant, died about twenty-two
years ago, leaving a widow, and his son, the de-
fendant, then a boy of three years old. The
widow died about fifteen years ago, whereupon
the testator took the defendant into his own
house, aud brought him up, and he lived as an
inmate of the testator’s house till the death of
the testator, and assisted him in the management
of the business of a marine store dealer. The
testator's brother, William, tbe father of the
Plaintiff, has a large family, of which the plaintiff
is one of the younger children; and the testator
bad not been on good terms with or visited his
8aid brother, who lived about twelve miles from
bim, for many years before his death. He did
hot know how many children his said brother
had, and at the time he made his will did not
know of the plaintifi’s name or existence.

The testator was in the habit of colling the de-
fendant his nephew, both to the other members
of the family and to persons not related to him;
and the testator on several occasions expressed
his intention of leaving his house and business
to the defendant, and also on several occasions
expressed his intention that neither his brother
Villiam, nor the family of his brother William,
should bave any of his property.

The will was prepared by Mr. Fuller, a solici-
tor at Rugby, who took his instructions from
testator on his death-bed, and who did not know
any of tho testator’s relations except the Joseph
Grant who lived with him; and in giving him
iustructions to prepare the will the testator said
that it was Lis intention that neither his brother
Villiam, nor any of his family, should have any-
thing, us he had lent both him and his elder sons
Woney which had not been repaid, and he con-
Sidered they bad had their share of his property
n that way He also told Mr. Fuller that he
Wished to give his nephew Joe the house in which
the testator lived, his stock-in-trade, and £500,
o enble him to carry on the business, and
Wished him to be his executor. Mr. Fuller asked
the testator if by his nephew Joe he meant the
Person who lived with him, and helped him in

18 business ; and he said, * Yes. I'mesn him
Own gtairs;” and that he wished to give him
“)_e house and business as he had lived so long
¥ith him and helped him so much in his business.
Ir. Fuller asked the testator, if the person he
c","ed Joe was his nephew, and the testator re-
Plied that he was.*
fac € Court was at liberty to drsw inferences of
"¢t The facts above stated between the nster-
'"ks were stated after protest by the plaintiff that
¢y should not have been inserted in the case,
"ud the question of admissibility of the whole or
"Ny part of such facts was reserved for the deci-
B1on of the Court.
he qnestion for the opinion of tho-Court'was
“heber Juseph Grant, the plaintiff, was entitled.

to the said dwelling-house and premises under
the above devise.

Chapman (Quatn, Q.C., with him), for the
piaintiff, admitted that precisely similar words
in the same will—viz, «*I appoint my snid nephew
Joseph Grant executor ’—had already been con-
strued by Lord Penzance in the Probate Court
adversely to the present plaintiff (sve 18 W. R.
230, L. R: 2 P. & D. 8); but contended that
s pephew ” in its primary sense menut hrother’s
or sister’s gon, and not the son of a brother or
sister of & wife or husbaund, and ref-rred to the
dictionaries of Bayley, Jobmston, aund Richard-
gon. Ifin all other instances in a will, the tes-
tator uses the word in its primary sense, resort
cannot be had to extringic evidence to show that
in a particular instance he used it in a wider
sense. The plaintiff here fully answers the des-
cription in the will, and the defendant does not
do 8o in an equal degree, and there is, therefore,
no ambiguity, and evidence was not admissible
to show 1he testator meant the defendant: Wig-
rsm on Wills, proposition 2; 2 DBlacks. Com,
207; Miller v. 1ravers, 8 Bing. 244 ; Richardson
v. Watson, 4 B. & Ad. 799 ; reported also. and
rather differently, in 1 Nev. & M. 669; and it
geems that Wigram, V. C., preferred the latter
report. Lord Penzance in his judgment relied
on the case as reported in 4 B. & Ad.

Field, Q. C. (Wills, with him), for the defen-
dant, contended that the word ¢ nephew’ had
po Strict primary meaning, citing the use of
the word in the authorized tranmslation of the
Bible, and in Shakspeare, and that the case,
therefore, fell, not within the 1st or 2nd, bat
within the 8rd proposition of Wigram, and ex-
trinsic evidence was admissible to clear up the
latent ambiguity and show who the testator real'y
mesnt: Hawkins on Wills, proposition 4. [ SreTT,
J., referred to Wigram, pp. 160, 161.]

Chapman in reply.—The son of n brother pays
less legacy duty thao the sou of a wife’s brother.
[BRETT, J.—But the word **nephew " is not used
in the Act.] s

Cur. adv. vult

The judgment of the Court (BoviLL, C. J.,

MosTAGUE SmirH, J., and Brerr, J.) was now
delivered by

Boviny, C. J.—The question raised in this case
bas already been decided by Lord Pengance in
the Probate Court in favor of the defendant, but
there is an appes! against his judgment, snd the

laintiff has required the decision of this Court
in the present action of ejectment, which affects
the title to the real estate. The determination
of the question really depends upon the admis-
sibility of, and the effeot to be given 0, the parol
evidence, and this evidence is of two kinds, one
class of evidence being offered for the purpose
of showing that there is in the will & latent am-
biguity, and the other olass for the purpose of
explainiog and removing it- The devise of the
testator wag to ** my nepbew Joseph Grant,” and
the point at issue is whbether these wards apply
to the plaintiff or to the defeudant The lan-
guage of the will itself is clear, and free from
ambiguity on the face of it ; but, asin most cases
of wills parot evidence is necessary, and, there-
fore, admissible to identify the party intended ,
to be described,juct in the-same way as such



