
516

imipairing the usefulness of the machine. Witnesses for the
de-fence swore that the machine was a modern one, and that
the guard had been used on it as intended by the makers of
it, and it was not shewn that any otheir machine of the kind
had a better guard.

The Chancellor left the case to the jury without any
written questions, instructing thein that upon the evidence
theyýý might find cit ber that the guard was or ivas not on at
the timie of t)e accidlent, and he also expressly left to thein the
question whether the guard was a sufficient one, if it was (in
at the time of the accident.

Nýo objection was takeni to, the charge, and the jury found
for the plinitilt and asessed the damiages at $422.80. They
founid ,pe(-ially- that the guard was insufflcient. Judgment
wais enitered for plaintifr for the damages found.

Def'endants rnovedl to set aside the verdict and for judg-
mient in their favour, uponi the ground tl'at there was no0

evdneto s;upport the finding, or for a new trial, upon the
grounod that the verdict was against the evidence.

-T. W. Ný'-esbîtt, K.C., for defendants.

J. G. Fariner, Hlamnilton, for plaintif!.

The judgmenit of the Court (FALCONBRiDGE, C.J.,
STREETr, J., bRmIrTON, J.) was delivered by

STR EET.', J.-Thie( issue as to, whether the machine was pro-
perly guardled appears to he raised distinctly upon the plead1-
ings, ard bo hav-e been onie of the matters upon which evi-
dencwe wais given on hoth sidles at thec trial. It was expressly
subriitted to the j.ury without objectioni, and 1 cun see no
reaýson .. for ho1lding tha,,t there Shoul be a new trial

bcuethe Jury mnay hiave basedl their verdict upion that
groundif.

The question of the contrihutory negligene of defendants
was ls lvft to the jur y with pro)per instructions as to its
effeet. Ili the seldverdict whieh they handeod in, after
s;taýtinig thatt the guard was not a proper onie, thcey Say they
"consI.Iide(r that thie laintif! 1,; enildteove theý dani-

tigs hih he asesThis iust be tirea1to( l s al generlI
ve-rdict for plainitif! . . . and a filndîngw il, plaintiff's
favý-owr uponi the questioni of contrIiutory negligence is in-

vovdin it.

iXpeldisilnissed( with csts.


