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THE 'WEEKLý

IT xviii, I think, lie coîiuedtd that it is nuis the opjinion of
thle great nsajority of the people of six tof the ses en Pro-

vinces of the Canadiats Confederation, tliat in issuif g tise
order to the Province of Mdanitoba to restore Sepaurate
Scîsools, the Doîttinion Governitient ado1 îted et coturse wliicis
could not lie justified titses ons the 'ground of sotind poîiricai
doctrine, of sound inoraiity, or even of trstute partisan
strattgy. The Goverrnient, or ratier tîsose of its iimers
xvlo îitxvt lieti iiiost tactivet and îîro~iinent ini cetînectiori witii
the issue of the l1imedial f )mdtr, atnd svitl tihe titreat <if
Remnediai Legisiation, astsert tîtat tlîev htave heets tstutt'l
ini titeir course solely by a clesire to do' justice to the Il itîo-

ity," tand to dtftnd tht Constitution. Tliey huave not sup-
lied iuîy argument uiir ftcts to show, tlîtt the Il iuinoi'ity
s sfli.iiîîg anlY inj ustice. Ni\o (Io tiiey poîint oînt ini whiat

xvay tho 1 Constitution " îieeds tm.my defence at tiieir bands.
It is vet'y clear f0 et great ntttnv people tlîtt tihe Conistitutions
îs is soute daniger of violtiotn, htut tiiese peoplt timk tîsat
tîmis danger is to lit appreiieitded prirscipaiiy froin the.' action
of those very muen xvho fancy or affect tisat tiîty art its
defenders. It miglit also lie pointed ont tat thse expretssion,
Il niority "is at verx' misieadingr ont. There is nu Il ino-
rity '< ini Manitoba ini tise seisse of at section oif the cominitnity
wlsielt are treated witls unfavourtible discrimintiomn betause
of tht .sniallness of mintlers or foi' any otisci meason. Ex'ery
îuect andiex eryind ividuai in the costnunity enjoy equai î'ights
under the preseut ertucatiottai iaws. The portion of thet
crîmiiuiiity wlîij'i, xvii h itîsidious appeai tri the syriîpathy of
tise uîtînimis r'ifei'ied to as, tihe II iiînorîit3," is at sectioin
wiic aims for itseif speciat anîd peculiar pr-i iltees. It
vi:tually clainîs the positions of a sort of rienoiniitational
aristocracy, and it actually eitjoverl suci at positions titi tihe
legisiation of 18S90 piaceri it oit a icx'el with ail other clarsses
of th,, peo le.

As I ave already stated, tihe Governinent lias stot otarie
any effort, on its own part, to ascertajîs and demonstî'ate the
nature of the injustice under wtsicis the Il înirsority "' is
lahon ring. Neither Itas it botiiered itseif about tihe cisarat-
ter to tihe danger of the Constituîtion. It fails hack on tise
judgmntît of tht Privy Council, xvhiclî it insterpm'ets as ut
riecitration tisat tihe suinoî'ity lias a grievance, and as at coin-
inand to it to renove tisat giievance. Noxv it ivili bc inter-
estirsg to cioseiy ser-utiisize"tie judgruenr is question and
aiso to ascerttiis wiserher the Governinexit of Carnada is
hounld to accept oir iii justified in acceptiisg svitiout criticisns
or examination, any deliverance of tise Jîsperitîl Privy Couns-
cil in this matter.

It shouid be carcfuily remuenthîered tisat tise legi.siation
which lias heen tise suhject of su usuch contî'oversy, WnS con-
tested in tise courts as to its constitutioîsaiity, and xvas
deciared hy thte court of iuîst resort, tîsis saisne lioperial Privy
Courncil, to he sitrictiy constitutiotiai, and cieariy within tise
power arsd tise i'igit of tise Mansitoba Legisiature ru> enacr.
Thse peculiar fact cannot he tîîo firrniy isupressed on tise mens-
ory that it is legisiation whicls is entirely iawful anîd conisti-
tutionai wvhich the Ilmin ority " are moving heaven and curtis
to annul, and in which effort rhey are havinsg the ptiwes'fu
assistance ef the Dominion Governîssent.

Repuised in their attack on the constitutionaiity of the
legislation, the Ilminority " appealed tu the Governor-Gen-
erai ini Council, under sub-secrion 2 of section 22 of tise
Manitoba Act, wisicls is al snost renîskahîle legisltive pro-
vision, and is as foilows :

('2) Am appetui shahl lie tu flic Gos-crîor-General its Coutîcil fruits
any act or thecision o/'It/l îitdi- oJ'tih(ý /<î-orice, or of amiy provili-
ciai utiority, tfietitig aîty right or pris'ilege of the iPrtotestant or
Roinan Catitolie rioî-ity of the Qucet's suîljetts ini relationt to tdii-
cationi.

lIn viexv of the fuîct titat tise Insiperiat Privy Council Imat
airemtdy pronounced tht Manitoba School legisiation to lit
constitutiorsai, Sir Joltn Tisompson, xvht was tlieu Minister
of Justice, was not clear as to wiîetsem tht Governor Gentt'ai
is Council, whîch is ins efièct the Dominion Governutien t,
couid hear tht appeai. Tht question as to witetiser tht
appeai would lie was, therefore, referred re, tht Sttpitme
Court of Canada, which decided that it wud isot lie. Tht
reference was tisen carried to tht Privy Council, xvhieh
reversed tht decisiori of the Canadian tribunsal, thus deciding
that tht Governor-Genemai ini Councii sbottid liear the
appeal.

lu their first judginerît their Lordships flot only athl'ln
ed tule constitutionality of the Manitoba legisiation, but tlîeY
expressly pointeti out tlîat it inflicted injustice on no oneand
xvas, therefore, rnoraiiy as weil as legaiiy solind. They point-
ed out that if any section of the people feit theinseixes at a
(hsadvantage Ilit is flot the iaw tiîat i., iii fauit it is owiflg
to r-eigious counvictions which everybody rnust respect,
<atid to the, teaching of the Churchi that Roinan CatholicS alld
the utenîbers of the Churcli of En,,iandl tli tiitui5eîves
unahie t<> partaike of the (tdiofltag% <îhicIh the 1a-w îdh <,'s f, (t/1

/i." Tiiey furtiier say, Il B3ut what righlt ot' pivilege.iS

vioiate1 or principaliy aflèicted hv tChe Iaw Tlîey a' )
that Zaiuo ejtditiiitt, showv then' appretiatot of th ecessities
arising froîn the conditions exisring in the Province whith
the faws in queistioni were well calcuiated to mneet. Hlere is el

pas~sage fioni tiîei' Judgîoent wlîiclî the I>olliiiiii statesi-fill
siiotilt ittx carefuily considered Itefore thv issued tht
lisedial ()rder.

Witli thle poliy oif thic Act of 1891) tieir Lordsliips are 'lot
e un eri]. lýut thley cannot belli o) seiving that , if th lie iwS of the
respîon lents (t he Roman fiat holies) wvere to pros Su, it WOlOld tic
ext retinly tilt cuit for t he P>-ilijlI Legisiat tire, ii ba tts becit £ii*
trnsted n ith the exclusive 1.Oler of inakuing taxis, i'elatinig to eiliti
tioni, tii pruîsile for the educiatioliat w atilts of tile mole sparselY
iii tialîiteu dtistricts of a coîutry as large as t ,reat Britalu, andu tht~
thte powers of the legislatitre, wliicli on the face of the Act t )appr st>
large, woull lie liiiteit to the usefîil ]lit soiiseshat thumbtle Ottii- of
inakiug regîttations for the saîîitary condîitioiit of stîtool biouses, ilo
poinîg rates for the support of ilenoîninational selîtols, enforciflg t'le
'oltipuisoiry% Ittenîdance of sehioltîrs, and tîtatters of tlîat sort."

There is at delicate sarcasns ini tiis, and at scarceiy x'eiled
ttittuseMetnt at tise notion of a sttutory clause whiclî Coinl-

isences wîth the poiîîpous decultration that tine lelttUe
1shall exclusively naice lawv, " anti finishes (if tle Catholie

ciaints are sound) by reducing its powers to fisose of a mufti-

t'îps. cotincil or even le.ss.
It xviii, I tiinkl, bc ciearl *v seers tisat the questioni at

issue un the second appeal xvas îlot tise constitutioiialit, fier1
tht justice, nor tihe mortal soundness of the Manitoba legisiiî'
tion'. Ail tiiese points were pretty effectuaily settled by tise

first judgnent. The duty of the Privy Council in the second
appeai svas to interpret suh secio ), whieh, as .I have
observe(], is a very reînarkahie itemn of legisiation. In fact,
it is unique. This is whiat tiseir Lordships thoughit of it:

IIt iiîay lie said to lie anotitaidus that sîîeh a restrictioni as tiat
in quiestioni should lie imiposed on the frec action of a legislatirtl
but is it more anloinaloîts tItan ru grant to a minority wlîo arc aggrttî'
cul ly legisiation, an tîppeal froin the legislative ti thie exetutive
aîîtlority ? Anîî yet tItis right is exçurcssly tait. hîyontî ail doi<mt
conferred."'

N'ow 1 xviii venture to assert that nlowliere ini the record",
of parliamientary grovernmient, ctn tisere be found anothel'
instance in xvhichi a legisiature is proiîitd froin cofs."titu-
tiotsaily alteritsg or reptealing its own leglisiation. Sucha
provision is, I fuither vensture to say, repugîtant to ail the
principles and the prattice of governmsent of the people by
theruseives. Yet if the Il ininority " contentions are ,,,()Uldy
that is precisely the effect of sub section 2.

Ail tisat, the Privy Cou ncil hart to decide then, wutS
xvhether, in vitw of the constitutionality of the 18~90 leglis&-
tion, there xvas anly appeai at ail under tîsis sub-section. Thtt
is ail tlîev lîad to decide. The scope of their jurisdiction Ini
tihe mîttrer uîay he ascertained hy extracts froîn the proceed,
ings.ý xhen the case was heing argued before them. I take
tht foilowing f roi ansongst several passages of like import

VTe Lord Cliancelior-'[le question seenis to mef to be titis:I
yoit arc right iu sayiing that thse abolition of a systemît of denotinîk
flottai culîeation which sas created liy post union legisati<i, is with'
in the L)nî section of the Manitoba Att, anti the 3r~il section of the
other, if it appiies, thoni yoîî say tiiere is a case for rthe jîtrisdictiOîî
of flic Governor-Getterai, anti tîtat is ail we have to ileclîe.

Mr. Blake-l'bat is ail yonr Lordshius have to decide. Whtt
remeîiy lie sitali propose to aîuply, is ujlaite a diifferenît thing.

Mi'. Blake was senior counsel for the Roman Cattholics-
Tite junior counisel, Mr. Ewart, said:

Il We atre not asking for any deelaration as ru the ex tent of the
relief to be giveis hy rthe Governor-Generai. We îîtereiy ask that it
sîtould l lie ed tiat hechas jurisdiction to lîcar our prayer, aiîî/oý-ie
e18 onir dîf if tii t/ii/..s propi r Éu <b io."

And again:

"lThe power gîven of appeai to the Government, aad upon
requcst of the Governor, to the Legisiattîre of Canadla, seems to be
wliully discretionary in botit."

Froni these extracts it wouid seetn reasonabiy clear
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