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[Div. Cour-t;.—‘

to [ intend to substitute nuother,'” [ shouid say
that his lordship has not beld that an gitempted
reservation of right to subutitute anasther bitl for
the one delivered would not be a ground for
oreatiug an exception. I cannot heip thinking
that Ju re Chambers in itself created n dangerouy
precedent [t is. however, distingulshable from
tho o we hefore me in the pactioulnrs thut I huve
poiuted out It is oo matter of doubtful polioy
that a solicitor should be keld to the bill that he
has once delivered, unless he gets the leaveof
the Court ta alter it. There can be no beiter
suathority than Lord Langlale upou questions of
this natave; aad in R Pender he has explained
the policy of the law, and the raason fur it, very
elearly 1 think that solisitors shwuld ant be
allowed by any device or in any shupn or way,
to coutravene the polioy of the tnw. [ shall of
oourse be understond as not imputing auy intea-
tiona! {mipropriety to the soliciters in this cuse.
I hav reason to believe thut they meant ue
wrong.

The order made by the learned Referee

Chimbers does not conolude the solicitors.
It is made without prejudice to any applicntion
they mny make for leave to deliver substitated
bills of eosty; the learned Roferce ouly helld
that they could not as a matrer of right, of their
own notice withut Jeave. substitute other bills
for those delivered, and in that [ think, for the
reasons [ have given, that he is right. A3 to
the costs of this applieation, each party suceecds
a8 to one point, I think there should be no costs.
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Oaxes v. MoRragaAN,

Nonswit afirr poment of money into Court—Div. (. Bule
L0 Tmpuunding money for defeadant's costs.

{3t Thomas, Aug. 19, 1873, Hughes, Co, J.}

This wns an action to recover an nccount
elaimed for work and labour. At tha trinl the
plaintif proved a specinl exesutory contract to
aerve defendant for a fixed period not performed
on his part, but sought to recnver as upon a
guentum valebat for the time he hnd worked as
plaintifi*s hired servant. The defendant paid a
specific sum into Court, less than plaintif s
claim. The piaintif was, on his own evidence,
nonsuited at the trial beonuse he proved he had
falle'l to perform his contrast.

Aftor the sitting, B Ilorfon (who acted as
oounzel at the trial) applied for an order to set
aside the noneuit, and fur & new trial on the
following grounds :—

1st That the payment by the defendant into
Court was an admission that defendant was in-
debted to the plaiotiff in at lenst that sum.

2nd. That the ordering a noneuit when money
bad been paid iote Court was unjust end ua-
presedented.

8rd. That the plaintiff was and is entitled
under the circumstances to the amouut paid

into Coart, and acknowledged to be due from
defendant to him.

W. J. Wiits, attorney for defendant, shewed
enudo, and oited the several authorities herein.
after referred to, contending that the nonsuit
was right, anl that the money paid into Courg
could not be taken out by the plaintiff, as the
practice of a oourt of resord permits, becnuse
the 18Uth Geanural Rule of 186Y provides against
th it practive ; that it is in frot to be retained by
the clerk until the final result of thoe enude; that
it mav be bopoaad «f to abide the order of the
julge who miy ocder it to be applied in dis.
charge of defendunt's costy, ’

No one appeared to support the application.

Huamxs, Co. J., deliverel the fullowing julg.
ment :

The payment into Court wag an admission
that the d:fentant owed the plaintiff $8 uud ne
more, Tino plaintif provee fed with his claim
for, un:l un lertonk tu prove hig right to recover
more, in fiet the whole of his demand, and
would not nocept the $8 in full; he, however,
prov.d at the teial, he was not entitled to any
sum whatever.

After paymont of money into Court there may
be & nonsuit in x evart of recard, and that this
is sustained by prec-dent. there iv ahuu-dunce of
authorities, it authorities are required.  Gut
teridye v Smith was the teading case on the sub-
Jeet, 2H Bl 874 2 Esp. 4492, n. It was formerly
held that after tend-r, plaintiff conld not be none
suited, but it is now getiled that plintif may
be nonsuited after a plea of tender: Anderson v,
Shaw, 8 Bing 290 The 69th scction of the
Division Courts Act app'ies the prinociples of
prictica of the Superior Courts to the Division
Jourts in eages not otherwise provided for. The
130th Division Court Bale of 1804 makes the
practioe ditferent with regard to plaintiff's right
to take the money out of a Division Court, from
that which is the practice in tho Courts of Re.
cord. The rule provides that it is not to be paid
out to the plaintiff until the final determioation
of the suit unless the julge shall otherwise
order; the vhject of that rule is quite obvious;
80 that the grounls stated for setting aside the
nousuit herein are untenable. DBesides this, I
do not seo how T enuld be expected to grant &
new trizl, when upon the plaintiff's own shewing
the merits of the cuse are entirely azainst his
right .o recaver any rum whatever, tha applics-
tion ought rather (1 have been for me to grant
an order for the elerk to pay over (after deduot-
ing defendant’e oo«ts) the balance of the amount
paid into Court, to the plaintiff,

The nuthority shewn by Mr, White, 2 Chit,
Arch. Pr. (9 ed) 1283, lays it dywn that the
Court or & Jurdge, may, if the plaiutiff fuilsin his
notion, and the mauaey hns not been taken out of
Court by bin, lnpound it to answer the defen-
dant’s gosts.

I shall, therefore, ordor the applicntion fors
new trinl to be discharge! and the monsy pald
into Gourt to be bmmpoundel to pay the defon-
dant's oosts; and after those coats nro satisfed
the balunos to be paid to the plaiudiff




