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tbe petitiener Maison, vas net enlitled te rank
on the division mbeet et lb. insaivent se a privi-
leged crediter for the amount of tbe caste of a
judgment recovered againel the insolvent, upen
which an executien lied been issued, and placed
in the bande et the eheriff et the county of BIrant,
againet the geode of the insolvent, at the time of
the making ot the assigument by the iasolvent te
the officiai assignes.

It appesred tramn the judgment et the learned
county court judge, that aithougli he affirmed.
the award of the officiai aseignee, yet in bis
opinion tbat award vas bad in peint of iaw, but.
that ho tekt humsect bound te tollow the judgment
of the late Mr- Justice John Wilson in In re Rosa,
8 P R. 894.

Illler, far the appeilant.
llugh MM'hen (et London), for tb. assigne.

MoRioNq, J., delivered the judgmont of th.
court.

Wo have coneldered the case of loi re Rosa, 8
P. R. 894, and w. are et opinion tbat the con-
clusion arrived aI in that came cannaI ho upheid.

The l8th section of tbe statuts 29 Vie ch.
18, (Ineolvent Act of 1865) enacîs that "1ne lien
or privilege upon subher the pereonal or reai
estate et tbe insolvent shahl bo created for tbe
amount of any judgment debt, or et the interst
therean, by the issue or delivery ta the eheriff
ot any writ et execution, unlese sucb vrit of oie-
culion shall have issued and been deiivered te
the seriff aI leasl tbirty days betars the execu-
tion et the deed of assigumnent, or the issue et a
,Wrilt altacbmenî, under tb. maid act; but this
provision sbahl net apply to sny writ ef execution
heretotors issued and delivsred te the sheriff, ner
affect any lien or privilege for comte which the
plaintiff herelofare possessed under the iaw et
that section et lb. province in which sncb writ
Shahl have issued."1

The expressions "llien or priviiege"I ueed lu
the section do net accurately or clearly define
the intention of lbe legielature a applicable to
tbis province. The word "lprivilege" je frequeutly
'lied in the Laver Canada lave as reterring te
certain preterentiai or secured riglile or ciaimu,
and in ail probability that word vas aeed in re-
ference ta that province, and the word lion s
applicable la Upper Canada.

The expression lion is generally used te desig-
liate a riglit which a party han te retala that
'Which ia in bis possession or pover until certain
demande are satisfied, and a particular lien may
arise by mers operation et 1ev. Nov betore the
passing et the Insolvent Acte, an exeention ore-
ditor, vhea ho placsd bis writ in th. mîieriff's
ba.nds, had a particular lien on hie deblar's pro.
Perty te the extent et bis debt sud coasts. The
tislolvent Act, by the l8tb section above cited,

deprived him cf tbat lien tor hie judgment debt
ufiless the executien had been delivered te the
Sheriff thirty daye betore the insolvency proceed-
liage; but the section furîber provided that il
Shouid net apply te ner affect any lien or privilege
for caste vhich the plaintiff posseesed under
tb, lav et that part et the thon province ini
'Wbloh said vrit vas ieeued. The abject of th.
Section vas le provide againet judgments being
8à lien, sud the caste thus referred te, wo muet
take te, be the caste et recovering tho judgment;
aud as a lien for sncb caste did exiet ,in Upper
Canada before the passing of the &et for tbe

&Mount cf those casts on the debtor's goode when
the execution was placed in the sheriff's bande,
it in ouly reasonable ta assume and bold that the
logisiature meant and intended tbat sncb lien and
tbe right ta recover thoso caste in full, should
nat b. affected, by the provisions et the 1 8th sec-
tion, but that the sane shoulid. b. secured ta the
judgxnent creditor s a privileged dlaim an the
assets af the estate.

It ia mast likely that the legielature considered
that as the execution creditor incurred tbese
casBte in prosecuting hie dlaim te judgnient and
execution, h. was entitled ta à lien for them,
othsrwi8e he wauld be piaced in a worse position
than any other creditar.

D)uring the argument we wero referred to the
case et Converge et ai y. Michie, 16 C. P. 167, ta
the ciosing remarka af tbe iearned Chief Justice
Of the court, where ho siys that the plaintiff
,,does alt seemn entitled ta any lien for hie caste."
The effeet of the decision in that respect, as stated
by the learnedjudge cf the county court of Went-
worth, in In re Scott, an insolvent, ta which wo
wgere reterred, le, ws think, correct,* namely, that
,what Converse v. Michie decided vas, that in thal
casel the praperty et the insoivent ws vested in
the assignee under the attachment ot insolvency
at lb. tinie the fi. fa. of tbe plaintiff iosued, and
that consequently there couid be ne lien for eitb er
debt or caste, and the question nov under disons-
giOn Could net arise.

On the whole, we are et opinion, that the order
ot the ceunty court judge ehould be reversed, as

welas the award of the officiai aseignee, and
that the petitioner Maison be allowed ta rank as
a privileged crediter for the amount of the ceets
in question on lhe estate of the insolvent; and
sa ta the caste of this application, that tbey ho
ps1G out et tbe estate.

Appeai alloiwed.

UNTDSTA.TES REPORTS.

FicimE»MAN v. RAILROAD Ca.
The dying declarati on of the decesaed, as to the cause of

the accident, je not evidence in an action for nieglignce.

Opinion by Hare, P. J., July 2, 1870.
This vas an action brauglit by a widow and

ber ehildren te recover dainages for th. death
cf ber husband, who vas fatsllY injured by the
wheels cf a passenger car belonging ta the defen-
dents. Tbe plaintiff offered ta prove the dying
declaration et the deceased, that bis death vas
due te the negligence of the conduclar. This
evidence vas abjeoted ta and admitted under an
*Cption. The peint le now betoro us on a
motion for a new trial.

A death.bed declaration ia a statemnent made
eut et court and branght betore the jury indi-
rectlY through the teetimeny et witnesses. Itle1
theretare contrary te tbe mile which tarbide hear-
saY evidence. The reason for tbis exception bas
been differently etateci. The lawf it has been
gajd, presumea that a dying man oa bave ne
Motive to taisity tbe truth, snd standing in the
shadow of another lite dees net need lhe sanctionl
et an oath.

-This case has net beeli reported. 6. cpy ef the judg-
ment was hAnded te the court duriflg th" argument. Ini
re Fair and Bit, 2 U. C. 1î. J. N. B., 216, vas aL-~o refer-
red te.
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