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brougbt in bis dlaimi under the administration
Suit, As be had flot done so, hoe had lotat his
remedy againet the executors, and must follow
the assets. A conti ary decision would give rise
to the greatest inconvenience, and in this case
the argument went to the extent ut ai5king the
Court to retain the monev titi the determination
of theilease: Hi4 Honour could not accede to the
application of the executors, who were, in his
opinion, exonerated from liability ; and, resting
on the authority of Bennett v. Lytton and Wil-
liams v. lleadland, made the order as prayed.

BLACK Y. JOBLING.

Wils .Act (1 Vict. c. 20, s, 26)-WUii and Codicil notfound
at death-Prsumed to be oevoked-Probate grated of sub-
Wfluent Codicil.

A. died having made a wiii and codicil, neither of which
on his death was found. But a second codieil duiy exe-
cuted was found. It recited that the testator had ai-
ready bequeathed to his grandchildren everything upon
or relating to a certain farm. The question was whether
that second codicil could be admitted to probate, or
whother it fell with the wiii.

Held, that as this codieil had not heen revoked by any of
the modes îndicited hy the Wili Act (i Viet. c. 2u, S.
26) aPs the only niesus by which a codicil can 110W be
revoked, it was entitled to probate. [7W .101

The teetator, Ebenezer lqick, late of Grindon,
in the County of Northumberland, died on h
of May', 1868.

Hie madIe a viii in Februar>', 1865, and àdded
a codicil in October, 1866. The codicil gave an
annuity of £100 instead of a bequest of fitty
shares in the W1est Flartiepool Dock and Railway
Company' wbich he bad given in the wiii to bis
daughter Ann Jobling, and directed hie trustees
to dispose of hie intereet in bie furra in Tenham-
hill. together with the farming stock, &c., and
te boid the proceede arising theretrom in trust
for the five children of bis daughter Ana Jobiing.
Subsequently, b>' a deed of gft dated May 27,
1867, be " -gave and devieed " the samne terni of
TenbaFm-biii to bis daughter and ber cbiidren.

On the 19th of October in the samne year hie
executel another codicil as foilowse:

I Ehenezer Black fanmer Grindon in the
parisb of Norham in the Courity of Northumber-land baving aiready hequeathed to my five grand-
ejildren issue of my danghter Ann Jobiing to vit
Mary Thomas Jane William and Ann Jobiing
the lease stock and profite with everything upon
or reiating to the tarta ot Tenham-bill the>'
paying li rente taxes and wbatever charges may
come againet tbe said terin of Tenbani-bili in
addition to wLich I now bequeatb to each of the
above-nomed cbildren of my danghter Ann the
san of £300 sterling money wben tbey attain
the age ut t wenty-nue years out of my capital to
be paid to theni individual>' b>' w>' eecutors."

Thie was dnly attested.
The wiii ut 1865 and the codicil of 1866 were

in the te8tator'o poseession, but et hia death the>'
couid flot ho found The detendant, as a iegetee
named therpin, propounded the paper of l9tb
October, 1tF67. and the plaintiffs pieaded that it
vas Jbt erecuted eccording to the statute 1 Vic.
o. 26 ; that if weli executeil, it was executed as
a second codicil to bis last wit and codicil; and
that b 'e destroyed tbem with an intention to re-
voke themn and aiso the eaid aiieged codicil.

The case was heard before Lord Penzance on
May' 29.

Dr. Deane, Q. C., and Pritchard, appeared for
the plaintiff; and A. Slaveley Hill, Q. C. and
2"ri.stram, Dr., for the defendant.

J. H. Mitcbeii proved thet the teetator calied
at hie bouse to ask bum to draw a codicil to hie
viii; that he did su, and that it wae duly atteeted;
and thet the testator said that his capital vas
increasing. and that be hed £1,100 he wiehed te
beave to bis daugbter's famul>', and that' he had
aiready given thena a farm and the stock upon
it.

June 2 9 -- Lord PENZANCE, after reciting the
facte of the case, said :-The gencral'pt-upo>ition
reiied On against the codicil vas thlit a codicil
9tood or fell with the vilii; that, nu douht, was a
general proposition whicb vas obtained in the
prerogative Court. I took the trouble to ascer-
tain what under the oid iaw vere the exceptions,
aitbough the resuit of the case dues not appear
to me to be ver>' eatisfactory.

The earliest case is tbat of Barrows v. Barrows,
2 Lee. 335. There a testator made a wili and a
codicil, tbe wboie effect ut the culicil being to
give tbe residue ut hie property to bis wife. Il1e
afterwards burned the viii, saying it was uselese,
The Court there heid that it vas clear that the
codicil vas not deetroyed by the burning the wiil,
but vas a substantive instrument. The codicil
gave the residue, and no one could say vhat that
vas. without baving read the viii, vhich dispoeed
of tbe other portion of tbe pruperty, but the
Conlrt, nevertheieee, su bell.

The next is the case uf Aledlycott v. .4xs7hton,
2 Add. 2,31, vhich vas decided in 1824. There
tbe viii vas made in April, 1820, and in Decein-
ber, 1820, the testatrix vrute a cudicil giving
£100 elncb to the two trustees namel in ber viii,
and dividing sume tninkets among ber friende.
la 1824 she looked over the papers ira ber writing-
desk, several of vbich she burned, and a feu'
daye atterwards wrote to ber attorney' desiring
bina to destruy ber viii. The Court helà that it
vas aitogetber a question of intention, and that
the legai presumption ibat tbe codicti teli vith
the viii rnîgbt be rebutted by showing that the
testatrix intended tbe codicil lu operate notwith-
standing the revocation ut the will, and as the
circumetances were flot sufficient to estab.ieh
such an intention, the codicil vas beld invalid.

Tbe next vas the case ot Tagare v. Hooper, 1
Curt. 289, decided in 1836. The paper vas
fÔund in the vniting-desk ut the deceasel, and
it commenced thus: "lTbis is a codicil tu myv lest
viii and to be teken as a part thereot." «The
Court, in pronuuncing tor the pnper. said that
in ail caes vhere the codicil bad been coneidened
vnid by the destruction ut the viii there were
circunistances which shoved that the codicil vas
depenldent on the viii.

In the otber cases it vas laill cown that the
co-licil waà revoked vbere the wili vas revoked ;
but in thie case it vas heid that vhere thre codi-
cil vas s0 revoked there vere circumstances
vhich showed, ;t to ho dependerat un the viii.

These are %Il tbe cases on the point betore the
passini ut the statute, and certainly the result
ia not satistector>'.

The consideration of these cases leaves upun
the mind nu ver>' definite idea of wbat is'imeant
b>' " dependeni on the v'iii." In o'nesenee,' an>'
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