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Clerk's Oflico with nolico thereon within twenty \x) days after the re-

turn of the Process. . / .

EAIsTER term, 26ui GEO. III.— 178fi.

Declaration D^ Penc Esse.

It/ is Ordered, That upon 'all Process where no Aflidavit

is made or filed of the cause of action, the ^Plaintiff may-file or de-
live/ the Declaration De Bene Esse at the return of such Process,

with notice to plead in twenty days; and if Defendant doth not
enter an appearance or file common Bail, and plead within the said

twfenty days, Plaintiff having first filed common Bail (y) for Defendant,
miy sign Judgment (z) for wan* of a Plea, provided that such Deela-
ra/tion be delivered or filed in the Clerk's Office /With notice thereop)

NVithin twenty (a) days after the return of such Pro^E^s, and a ryle tb

)lead be duly entered, t

TRINITY TERM, 26th GEO. III.— 1786.

Assessment of Damages.t
I

Ordered, That in causes where Interlocutory Judgments have
beeji signed, and thelcauses of action appear to be upon complicated
accounts, the same shall be referred to a Jury of Inquiry, (6) and

(x) By rule 2, Hilary T., 7 yjf. 4., thcrlaintiff is allowed thjrty days after the last return
day of the term to file the writ and enter the rule and return; it ifould seem that this is an im-

:hjrty

plied cxt^sion of the time of filing' the declaration.

(y) In Johnson \. Conpvall, 1 Kerr 197, it was held that an Ijjiterlocutory Judgment signed
before common bail filed, was only an irrcgidarity which might be waived: therpthe Defendant's
Attorney had given notice that he had appeared and filed common.^il.

—

Datiit v. Hughes, 7 T.
R. 206, and Willitmr-v. Strahan, 1 N. R. 309, are to the same effect. But in RoberU v. Spurr,
S Dowl. 651, it was held that ajudgment signed without any appearaitce was a nullity, because
without it, there is no person before the Court against whom a jiidgment could be s^rned, and
perhaps, because the Uniformity of Process, Act requires the appearance to be in a prescribed
form; for generally where a proceeding is expressly directed to be taken by a statute, its omis-
sion renders the proceedings null. Thus utYiingiey v. Huestix, i Kerr 4, a plea in a summary
action pleaded after the expiration of thirty days from the return of the writ was held to be a
nullity, see also Mortimer v. Pigolt, 2 Dowl. 616, and the Act 26 Geo. 3, c. 26, s. 1, autho-
rising the Plaintiff to file common bail for defendant. .

'

(«) A judgment by de&ult obtained upon a mutilated paper is bad ; thus, in McLoon v.- Xow-
«U, Chip. MS. 18, the parties had referred certain differences to arbitration giving mutual
notes to each other, which were intended to hold to abide the eve^it of die award. An aw^
for a small sum was made in favor of the Plaintiff, and indqirsed on his note; the lower part of
the paper containing a statement of the reference, and a part of the indorsement was torn off;
the judgment was set aside as fraudulent. Applications to set aside proceedings for irregu-
larity must be made within a reasonable time after the irregularity took place.

—

O^Regan, v.
Berrymottnt, 1 Kent 167. If the irregularity occurs in vacation, and there is time during the
course ofthat vacation to apply to a Judge at Chambers, it is the duty ofthenar^ compl^ning
to do BO, if by delaying^to move ti ll the next Term, he is likely to change the situation of the.

rpany.- r2 Dowl. 47, Ifi}lmes r. Em»rlt,'^DtmtntS8;:
(a) Extended to thirty days by rule 2,.Mich. T., 6 Geo. 4.

Xl>)8^ AftTS, W. 4, c. 37, s. 9, also note (p) ante page 3.
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