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dvnt; the accident occurred in a moment and it is not possible 
to say with certainty what was tin- cause of the accident ; under 
these circumstances the onus is on the defendant to relieve him­
self of responsibility : McArllini' v. Dominion Carl ridi/i Co., 
|1905| A.C. 72 ; Dominion Xahiral (ins Co. v. Collins, 119<Ml | 
A. C. liJtt : Cali (Ionia MiUimj Co. v. (ira ml Tntnl• liailiraif Co., 
14 O.W.K. 094 ; Li misa n v. Davidson. 17 W.L.IL 5S8, 1!) W.L.U.
m.

In my opinion, therefore, the appeal should be allowed and 
judgment entered for the plaintiff with costs in the Court below 
and the costs of the appeal and the ease he sent back for an 
assessment of damages.

As the majority of the Court take the view that the appeal 
should be dismissed. I express an opinion on the other branch of 
the ease with which, in that event, it is necessary the Court 
should deal.

The learned trial Judge having dismissed the action counsel 
for defendant then applied to the Judge to fix compensation 
under the Workmen’s Compensation Act (eh. 12, 1908). This 
was refused on the ground that compensation can be fixed in 
such a ease (see. I, sub-sec. 4) only if the action which is dis­
missed is brought “within the time hereinafter in this Act 
limited for taking proceedings,” and was not brought within 
that time. Section 4 of the Act provides that “proceedings for 
the recovery under this Act of compensation for an injury 
shall not be maintainable unless notice in writing of the acci­
dent has hern given as soon as practicable after the happening 
thereof, and before the workman has voluntarily left the employ­
ment in which lie was injured and unless the claim for compen­
sation with respect to such accident has been made within six 
months from the occurrence of the accident causing the injury.” 
Then follow provisions which declare that some of a variety of 
circumstances will cure the want of, a defect or an inaccuracy in 
the notice. It was virtually admitted on the argument that the 
plaintitr was entitled to the benefit of these curative provisions 
with regard to notice, and the argument was virtually directed 
to the point that “the elaim for compensation” was not made 
within six months from the occurrence of the accident.

Tamil v. Tin Main Colliirn f V, [1900] A.C. Jtili (ILL. ». 
held that “the claim for compensation” means, not the initiation 
of proceedings before the tribunal by which compensation is to 
In1 assessed, but a notice of claim for compensation given to 
the employer.

Lam V. .1/. Mill rs «(• Sons. |19(H»| 1 |\.B. 205 ((\A.), held 
that “the claim for compensation” need not even be in writing.

Thompson v. doohl d (V»., [1910] A.C. 409 (II.L.), held 
that the claim need not specify any sum.

Section 4, provision (r), provides that failure to make a
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