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UNITED STATES LAW REPORTS.

SUPREME COURT OF PHILADELPHIA.

Torrspowy Gas Company v. Murpuy.
Nutsance~ Liabilily of Incorporuled Gas Company.
ration s

1. Aco pt from 1

tial damazzes only where, boing clothed |

of your works and tho manufacture of gas. I now giva you due
and timely notico that the ercction of your works and the manu-
facturo of gas, bas injured the water in my well, so that it is
wholly unfit for use, and if you do not prevent injuring my water,
1 will proceed against you by due courge of law.
sJoux Muyneny.
¢¢ Pottsdown, December 8th, 1856.”

About o yeor after this ho sunk another well, which cost about

with the state right of eminent dormain. it takes privato property for public u:‘c. y sixty dollars.

on making proper cornpsnaativn, and whero such damages are not past of the
compensation required

2, A gas COMPADY I8 answerabls or consequential damagrs, surh an the corruption
of the plalnti(fs’ ground and well, by the fluida perculating from the works; and
ja not exempted, a9 & corporation suthorized by statute to carry on the business
of making gns, and to purchase in fwe simple the real estate nocessary thervfor.

3. In an action agajost n gas pany for a nal the court deflned it as
+ wantonly, unnocessarily, of oppressively, canting such amells as to annoy the
plaintlf below in a special and pecullar degroo Leyond othors, fn the immediato
vicloity.” Jleld, that tho dofinltion was not perfect, but, that when taken fn
conuection with the {ostrucsion tw the jury, * that a certain degros of offonsive
odor Is unaviidably fncident to the husiness, and must ba endured by the
mllq" 1t was as favourable to the defondsat as a more purfuct oune would have

1, And Was Dot a £auso for roversiog the verdict of the jury.

Error to the Common Pleas of Mentgomery County.

This was an actioa on tho cage brought Soptember 14th, 1858,
by Joha Murphy against the Pottsdown Gas Company.

Tho defendants were incorporated by the Legislatura of the
State on tho 7¢h of March, 1850, in tho usunl form, with authority
to supply with gas-light the borough of Pottsdown, and such
indiniduals and corporations as might desire to produce, sell,
and distribute gas for the production of artificial sight; to make
land erect the necessary apparatus for manufacturing and intro-
ducing the same; construct the requisite buildings and machizery;
purchase and prepare tho necessary materials; with tho right to
eoter upon any public street, lane, or highway, for tho purpose of
laying down, repairing, altering, and inspeocting the pipes neces-
sary for conducting eaid gasg, doing as little damage, &e.

Soon after tho passage of this act, the company purchased in
fee simple such real estate as wns necessary for carrying on the
business of the corporation, and commenced their works in June,
1856, which were completed on the 16th of September of that

AT,
’ The site sclected by the zompany for thelr maln works, les
hetween the Reading railroid and the Schuylkill river, on the
vergo of the borough of Pc.tsdown, convenient to the canal nnd
railroad from which they were to receive their supplies of coal,
&c., and is tho most avails ble and central point from . hich to
supply the towa with gas.

The house of the plaint ff, which is a hotel, is also between the
ratlroad and the river, and near it the gas works were erected, the
main tauk and gas meter being about sixty feet from plaintiff's
line. The so0il in that locality is sandy. In sinking the pit for
the tanX, veins of water were discovered, and after the flooring of
the tank had been put in, it leaked in several places. The
ammonias well iuto which the water from the gas-washer is
discharged, is lined with rough stono without cement, and bas
no artificial outlet, the water being allowed to soak into the
earth. There wero other houses in the neighbourhood of the
works. Soon after the works were commenced, to wit, June 13th,
1856, Murpby caused the following notice to be served on the
company :

¢To the President and Managers of the Pcttsdown Gas Com-
pany.

<« You sre Lereby notified that I will hold you liable for any
damage my property may sustain in consequence of the erection of
your works, and the manufacture of gas.

¢ Joux Murnruy.

“ June 12th, 1856.”

And also another notice, served in the same way, on the §th of
December, 1856, of which the following is a copy :

“To the President and Managers of the Pottsdown Gas Com-
pany.

¢ Yon are hereby notified that on the 13th day of June last past,
I gave you lawful notice that I would hold you liable for all
damages wy property might sustain in consequence of the erection

On thoe 14th of September, 1858, this suit was brought, as abovo
1 gtated.

Tho declaration contained six counts, laying the cause of tho
action ns & nuisance, to which the defendauts pleaded not guilty,
with leave, &c.

On tho trial, tho following agreement between tho parties was
signed by the counsol, and tiled in tho cause:

¢ 1859, October 26. It is agreed, that if the plaintfT is entitled
to recover at all in this case, and does recover, the jury shall
assesy the damages on the basis of entire cempensation, prospec-
tively, o8 well as up to the present time, for tho cotire alleged
injury, if any has been suffered for which compensation ought
legally to be made, and in consideration thereof, plaintiff releases,
remits, and for ever discharges all or any right or rights of action,
claig, or demand which he might’(independently of this agree-
' ment) have in the future, on account of any continuance or main-
tenance of the alieged injury and nuisance complained of, after
| and beyond the day of the iostitution of tho present action, unless
, defendants, by some new erection or material change in the loca-
tion or construction of their works should inflict some new and
substantial injury, or supposed injury on the plaintiff, or to hus
property, not emtrace.. within tho trueintent, meaning, and spirit
of this agreement.

¢« This agreement to bo filed of record in this case, and to be
for ever binding on both parties.”

The plaintiff requested the court to charge tho jury:

1. Even if tke jury beliova that the defendauts bave constructed
their works with the nsual skill and precaution, they are notwith~
standing answerable in damages for any injury which the jury
may find has been done to the property of the plaintiff by means

of the construction of tho works of the defendants, or as a conse-
quence of their uso in tho manufscture of gas.

The defendants requested the court to charge:

1. If the jury find that the dcfendants bave not been guilty of
negligence ia the crection and in the carryiog on of said works,
the plontiff cannot recover.

2. That the defendants were authorized by law to erect said
works, aud to have the right to carry them on for the purpose of
manufacturing gas for the public, and are not responsible in
damsges for the ordinary and usual smells that usually proceed
from such works, nor are they liable to pay damages for injuring
the plaintifi’s water, unless done by their negligence.

3. That in no scuse can the gas worksbe considered a nuisance,
if conducted and carried on iz the usual and customary way that
similar works are conducted ard carried on.

The Court below (Smyser J.) answered these points us fol-
lows :—* The points of plaintiff are correet, subject to the quali-
fications contained in our answer to defendants’ seccnd point.”
As to the points presented by the defendants, the court said :

1. We cannot so instruct tho jury. Tue question is not one
of negligence or no negligence, but of nuisance or no nuisance.
If the defendants bave cither ao constructed, or carried on apd
conducted their works, or both, as to create an abiding nuisance
to the particular injury of plaintiff’s property, they are liable in
reasonable damages therefor, whether there was negligence or not ;
subject, however, to the qualifications contained in vur answer to
the second point.

<3, The business of ;nanufacturiog and distributing gas is law-
ful and beneficial to the public; and the defendsots were specially
authorized by their charter to engage init. A certain degree of
offensive odour is unavoidably incident to the business, and musg




