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ary & declaration had been filed and served on
defendant’s attorney in ‘the cause, and that the
defendant had duly filed and served certain pleas
to this declaralion.

On application to the judge of the County
Court of the county of Wentworth these pleas
were, on the 17th of February, 1865, ordered to
be struck out, on the ground that the pleas were
not applicable to the cause of action set out in
the decluration.

On the 23rd of February the defendant ob-
tnined & writ of certiorari addressed to the judge
of the County Court to return the proceedings in
the cause into the Court of Common Pleas.

On the 27th February the plaintiffs sigued judg-
ment against defendant for $202 71 dawages, and
$12 92 costs, and thereupon issued execution for
damages and costs, and placed the same in the
hands of the Sheriff of Huron and Bruce. This
writ was subsequently returned, and a writ
agninst lands placed in the sheriff’s; hands,
where it still remains.

When the pleas were set aside defendant was
allowed six days further time to plead before
plantiffs should be at liberty to sign judgment.

The writ of certiorari was delivered to the
County Judge of the county of Wentworth, on
the 28th February, and he returned the procecd-
ings into this court on the 8th March following.

On the 10th March the defendant applied for
& summons in the County Court to set aside the
Jwlgment, execution 2nd all subsequent proceed-
gs with costs, on the ground that the judgment
was signed after the issue of the certiorari re-
moving the cause; aund that a final judgment
cvuld not bave been properly sigued in the
cause, as it was signed as if the demand of plain-
tills had been for liquidated damages, whereas
the claim was an ubliguidated one, and final
Judgment could be signed thercon; or, why pro-
ceedings should not be stayed until term; or,
why such other relief should not be granted ss
to the judge might seem meet.

The judge refused to grant this summons on
the ground that he had raturned the papers in
the original cause into this court, and had no
further jurisdiction over the same.

"The plaintiff’s attoroey stated thatthe 17th of
August was the first day on which he had ve-
ctived iutimation or notice that any proceedings
bad beeun taken to remove the cause from the
County ‘Court into this court.

The parties were heard on both motionsin the
first instance.

£2. Martin, for plaintiffs,.=The proceedings in
the court below wero quite regalar and proper.
The certiorari, not baving been delivered until
afier judginent entered and execution issuced in
the court below, proceedings under it were irre-
gular and inoperative, and the writ ought not to
have been obeyed.  The plaintid’s attorney bad
Do notice of the writ, and proceceed in good faith
sud wok further proceedings in ignorauce of
what the defendant was doing in this respect.
Tue defendant was guilty of lackes with respect
to the certiorari, as well asin pot taking steps to
put in his defence in the court below within the
7imo given kim for that purpose: Rex v. Sefon,
7 Tern Reports, 873. The proceedings teken by
de’‘endant are in effect asking the court to ra-
verse the judgment of the judge in the County

Court, without appealing from such judgmente
bringing & writ of error. There is no doubt tha
the County Court had jurisdiction in the matter,
and even if the judge was wrong in any decisio
he had made, the court would not grant a probi.
bition : it is only in cases where itclearly appears
the inferior courts have no jurisdiction the probi.
bition will go: Kemp v. Balne, 8 Jur. 619, S. (.
1D. & L. 885; Foxv. Veale, 8 M. & W. 12¢;
Toft v. Rayner, 5 C. B. 1625 Thomas v. Inghar,
14 Q. B. 710. He also cited, Re Bowen, 21 L,
J., Q. B.10; Hollis v. Palmer, 2 Bing. N. ¢
713; ZIlodgins v. Hancock, 14 M. & W. 120,
Chapple v. Durston, 1 C. & J. 1; Josepk v. Henry,
119 L. J. Q. B. 369; Siddall v. Gibson, 17 U. (.
Q. B. 98; Ellis v. Webb, 8 C. B. 614,

C. Patterson, contra.—The writ of certioran
was issued before judgment was signed in th
court below, and the judge having returned the
record and proceedings in the court below, m
farther proceedings could properly be taken in
that court. The judgment sigced in the counrt
below is really an lnterlocutory judgment, though
eatered as a final judgment, and therefore tke
certiorari was served before final judgment in the
court below. The judgment in the court belos
ought to be treated Lere as an interlocutory
judgment only.

The court may order a certiorari after judg.
ment: Grocnvelt v. Burwell, 1 Salk, 263 ; Benn
v. Greatwood, 6 Scott, 891; Ch. Pr. 10 ed. 942;
Tidd’s Pr. 8 ed. 401.

Ricuarvs, C.J., delivered the judgment of the
court.

The 43rd of Elizabeth, cap. 5, seems to haw
been framed for the purpose of preventing delsy
by the issuing of the certiorari; also to prevent
defendants, having learned the evidence sgainst
them, from providing themselves with false wit
nesses to rebut it. By that statute the judge o
other officer of the inferior court, to whom the
writ is delivered, is to proceed to try the cause,
unless the writ be delivered before the jurs,
which is to try the cause, have appeared, and
one of them has been sworn.

The statate of 21 James 1., cap. 23, scems to
bave been passed for farthering the object of the
statute of Llizabeth, and is entitled, ¢ An Actfa
avoiding of vexatious delays czused by removing
actions and suits out of inferior courts.” The
second section provides that the judge, to whon
the writ is directed, shall proceed with the caus
as though no such writ was sued forth or deliv-
ered to him unless the writ was delivered before
issue or demurrer joined, so as tho said issue
or demurrer be not joined within six weeks nest
after the arrest or appearance of the defendant
to the action. :

There have been mauny decisions as to the
practice to be pursued in relation to the removsl
of suits pending in inferior courts in Eugland,
and the result of these decisions scems to be
that, in 21l cases where it is intended to bave
the subject matter of the suit disposed of in ths
souzt above, it is necessary that the writ shouid
be delivered to the judge of the iuferior court
before the judgment is entered in that court, and,
when interlocutory judgment has been signedand
the jury sworn, if the writ has not been delivered
to the officer before the jury is sworn, a proce
dendo is awsvded.



