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ary a derlaration had been filed and scrvcd on
defenidant!s attorney iuu thre cause, and tint tire
defendanlt, irad duly filed and served certain pleas
tg tis ileclaralion.

On application to tire juudge of tire County
Court of tire county of Wentwor:ir tirese pleas
wcre, on tire lTtir of February, 1865, ordered to
be strucir ont, on tire ground thnt tire pleas were
noL applicable to tire cause of aàtion set ont in
tire decinration.

On the 2ôrd of February the deferidant ob-
tined a writ of certiorari addressedl te tire judge
oftire County Court to return the proceedings la
tire cause into tire Court of Comenon Pieas.

On tire 27th Februarjy tire plaintilat siguedjudg.
ment -igainst defendant for $202 71 dauinges, and
$12 92 costs, and tirereupon issued execution for
damages and costs, and placed tire saute la tire
htîzîds of tire Sireriff of Huron and Bruce. Tis
tvrit ivas subscquently rettnrned, and a writ
nainst lands pleiced in tire sireriff':auds,
whiere it stili reomains.

Wluen tire pleas were set aside defendant vas
aU'owe-d six days furtirer tinie to plend before
p1intiffs sirould be at liberty to sign judgment.

T'le writ of certiorari was delivered to tire
County Judge of tire county of Wentwortir, on
the 28tir February, and ire returned tire procecd-
ings into tis court on tire Sth 'Mardi following.

On tire lOtir Mardi tire defendant applied for
a -;uzirîuons in tire County Court to set aside tire
j uilgnent, execution and ail subsequent proceed-
mtgs witi coats, on tire ground that tire judgnient

va î,id alter tire issue of tire certiorari re-
nuoving tire cause; and tint a final judgment
c-uuld uuot have been properly signed ln tire
cause, as it iras signed as if tire demand of plain-
titis liad been for liquidated damages, vhiereas
tire claini vas an unliquidatcd one, and final
judAnient could be si-ned thereon ; or, wiry pro-
ceedliugs should not be stayed until terra ; or,
why sucu other relief sirould not be grauted as
te tre judge might seenu mneet.

Tire judge refused te grant tis Funimons on
tire ground tit he hmd raturnied tire papers la
tire original cause into tis court, aud bad no
futiliur jurisdiction over tire saine.

'flie plaintiff's attorney stated tinttire l7ti of
August iras tire first day on wiuch ire iad re-
ceived intimation or notice tiat azny proceedings
h:.-1l beent takien to remove tire cause fron, -.ire
Cuunty Court into tis court.

Tire parties wcrc beard on bath motions la the
&lrst inr;t.-nce.

R. AMarti, for plnintiffi.-- Tie proceedings la
tire court bclow wec quite regular and proper.
Tie certiorani, not having been delivered until
nfterjudgincnt, enterai] and exeuticin issued, ln
ilie court below, procedings under it were irre-
githir auud luioperative, and tire irrit ouglut nlot to
have heen obcyed. Tire plaintifl"s attorney bad
vu uotice of tire rrit, and] proceceecin l goci] faitir
nui took furtirer proceedings ln ignorance of
.zlint te dcfcndant iras doing la iluis respect.
Tite .defendtnt iras gtuilty of Zaches vi respect
to tire certiorari, ns weli as la not taking mtous to
put, ln iris defence la tire court below iriti tire
.inie giron inu for tint purpose: Rex v. Selon,
j Terin Rteports. 37:3. Tire protredings talcen yiý

deecntEant are iii effect asking thre court to re-
'verbe tire ju.lgracnt of te judge in the CountyI

Court, without appealing from sucir judgment el
bringing a rrit of error. Tirere i8 no doubt that
thre Couuty Court hiad jurisdiction in the Inatter,
and even if thre judge was vrong lu any decisioa
hoe had mnade, the court would not grant a prohi.
bition : it is only lu cases tvhcre itclcarly appearic
thre inferior courts bave no jurisdiction the prohi.
bition will go: .Kemp v. l3alne, 8 Jur. 610, S. 0.
1 D. & La. 885 ; Foxzv. Veale, 8 M. &WN. 126;-
Tofi v. R ne,5 C. B. 162; Thomaas v. Inghata.
14 Q.B. 710. Ife also cited, e Bowven, -21 L.
J., Q.B. 10 ; Hollïs y. almzer, 2 Bing. N. C.
713; ffodgin3 v. Ilancocit, 14 M. & W. 120;
OkappZe Y. Dursion, 1 C. & J. 1 ; Joseph v. Hlenry,
119 L. J. Q. B. 369; Siddaill v. Gibson, 17 U. C..

Q.B. 98; BUlis v. IVebb, 8 C. B. 614.
C. Patuerson, contra.-The writ of cez-tioral

'was issued before judgment was signed ln the
court below, and the judge having returncd the
record and proccedings ia the court below, no
furtirer proceedings coulci properiy ho taken iu
that court. Thre judgraent signed ji. thre court
below is really an lnterlocutoryjudgment, tioupb
eutered as a final judgment, and tirereforo the
ccrlioruri was served before final judgnient in the
court below. The judgment in the court below
ouglit to be treated here as an intcrlocutorj
judgmnent only.

Thre court may order a certiorari after judg.
ment: Grocnvclt v. 3urzvell, 1 Salkr. 263 ; Benn
v. Greatwood, 6 Scott, 891; Ch. Pr. 10 cd. 942;
Tidd's Pr. 8 cd. 401.

Rricuuits, C.J., delivered the judgunent of tlte
court.

The 43rd of Elizabeth, cap. 5, seems to bave
been frauned for tire purpose of preventing delnj
by thre issuing of tire certiorari; aise to preveut
defendants, iravirug lcarned tire evidence againsi
them, front providing tremaselves witir ftilse wit
nesses to rebut it. By tirat statuto tire judge c:z
other officer of tire inférior court, to ivhom thre
writ is dclivered, is to proceed to try tire cause,
unless the writ be delivercd before the jury
wirich is to try the cause, have appeared, and
one of tiren has been sworn.

Thre statute of 21 Jamnes I., cap. 23, semas to
haNo, bet'a passed for furilhcring the objet of là. i
statute of Elizabeth, and is entitled, ,, An Act foi
u.voiding of vexatilons dclays ccused by removin2
actions and suits ont of inferior courts." Tire
second section provides that tihe judge, te whoc
tire writ is dirccted, sluall proceed with thre cause
as thougu no such writ vas sued forth or delià.
ered to hlm unlesa tire writ was delivcred before
issue or demurrer joined, so as tho said issue
or demurrer be not joined within six weeks îuesi
after the arrest, or appearauce of tire defcndani
te the action.

Tirere bave been tr.ny decisions as to tire
practice io ire pursued in relation to the reOmovul
of suits pending lu inferior courts in -England,
Rnd tire resuit of tirese decisions sens to bt
tirat, in all cases where it le inteuided te have
the subjeet matter of the suit disposeci of in thre
cou?t above, it le necessary that thre writ shouli
ire delivred to thre judge of tire inferior court
before tire judgment le entcrcd ia thnt court, anud,
wiren interlocutory judgment lias ircen signed and
thre jury sworn, if tire wrlt lias notireen delivercd
to the oflicer before thre jury is s.in a procte
dendo is awairded.
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