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against the happening of suchi an accident, whichi should have
been foreseen and cou Id have been guarded againast, was evidence
of negligence on the part of the Street Railway Comipany to go
to tlue jury, and that their verdict should be sustained. Negli-
genee is the absence of -care according to the circunistances, as
stated by WILLS. J., in Vaughau v. Taif Vale Railway Go., 5
H-. & N. at p. 688, andi the greater the danger the higher is the
degree of care and diligence denianded. if the danger is great
the degree of care rcquired Inay risc to the grade of a very exact
and unireiinitting attention.

31rKay v. Soitlhern) Bell 1'elephoite Co.. 19 S.R. 695, Be)ick
v. Milicaukcc. 61 NA.R1. 1101; and Royal Igfrctrit, ('n;. v. Iflewé,
32 S.C.R. 462. followed.

'Plie Conurt lIeiiîg equally divided the appeal wvas <isniissed
with eost..

l->otts. for plaintiff. Jlunisou, K.C., and Laird, for dlefendanitt.

llerdlue, .J. 1 MAwRTEM 1. MITC1ELL. I Fe'. 22.
Parties, Io ofin1lainjJidrn causes ofatin-

strikinç ii par11 of stllli<'îît of caikn ilrhch sni)w of
the dcfeltda ils ?l ilaliercatd.

Mlotion hy the deMondant Mitcelel to cuipel the phailitiffs tiý
elect whether tliey 'vofflt proceed witli thie causes of actioii
against ail five defen<lkiits set out iii mie part of the stateilieit.
of claimi or with those set ont in the rexinîniiig part whiieh nnfly
affeete<l Mitcelel and mie other defendant, a company, the coni-
plaint against thein being that they had coinspired together to
issue and hiad issuied a pretended anti illegal. niortgiage to Mitchell
upon ail the assets of the conipany to the injiryý of the plaintiffs
as shareholders in the eonipany. 1

11(1d. on appeal froun the referce. that. if 11we motion hiad
heen mnade hv an of the threc other defendants, it should have
succeeded, as none of theni were interested in the matters coini-
plained of against Mitchell and the cornpany, followitng GUowr
v. Couldridge (1898) 1-Q.B. 348, and Sadiar v. G. W. Ry. (1896)
A.C. 4.50, but that 'Mitchell eoiuld flot succeed on the mioticon as
both sets of causes of action concerned hlm.

As incidentai to the inatters whieh led qip to the main cause
of action against ail the defendants, the plaintiffs askced in the
statenient of claim for judgment for a sum of money alleged to
be due to theni by the eompany.

Held, that this d 'id nlot constitute a separate and distinct cause
of action againgt the eompany alone so as to hring the case with-


