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quent upon the defendants’ appeal from the judgment having
been set down to be heard.

Rule 496: “‘Unless otherwise ordered by a Judge of a Divi-
sional Court, the execution of the judgment appealed from

shall, upon an appeal being set down to be heard. be staved,
pending the appeal. . . .

M. L. Gordon, for the plaintiff.
J. P. MacGregor, for the defendants.

SUTHERLAND, J.:—A motion to remove stay of execution
pending an appeal from an order of a County Court Judge
granting the plaintiff’s motion for judgment on a specially en-
dorsed writ, under Rule 57. The learned County Court J udge,
on the material before him, came to the conclusion that the de-
fendants were really not boni fide contesting the plaintiff’s claim
but merely seeking to gain time. It is said that he was asked to
stay execution pending an appeal, and declined to do so.

While in a case where a defendant has sworn to a valid de-
fence there is the right to an unconditional defence: Jacob v.
Booth’s Distillery Co., 50 W.R. 49, 85 L.T.R. 282: F. J. Castle
Co. Limited v. Kouri (1909), 18 O.L.R. 462; a perusal of the
material leads me to the same conelusion as the County Court
Judge, that no real or valid defence is deposed to, and that there
should be no stay of the execution.

The order will go as asked accordingly.
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