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value" the purchaser heing a woman who lacked business experience and who

was unable to forai an opinion berseif as to the real value of the property,

notwitbstandiig that she went into possess.ion and leased part of the land

and sold another part, à appearing that she had not become aware of the

fraud until the action: Larson v. Rasmussen, 10 D.L.R. 6w0.

A representation by the purchaser of land to the vend.,r that he was

buving for hiniself ad not for a third party to whoxn le knew the vendor
would not sell, althoughfasc, isnot arepre-,entation material to the contract '
or one resulting in any damage to the vendor as its izamediate and direct

consedluefiee, sa that a sale wbich the vendor was induced to make by such

false representation cannot ha rescinded on the ground of fraud: (Bell V.

Macklin (1887), 15 Can. S.C.11. 57-6, followed). Nicholson v. Peterson, 18

Ma -L.R. 1<6.
Altlc 'ý,h it may nc :onger be open to the party defraudefi to avoid

the agreement, he may have a rernedy for the f raud by action for damages

or compensation for the loss occasioned by it. provided the f raud ainounts to

a substant ive cause of action against the party wbo commit tedl i. Campbell1,

C.J.: Clarke v. Lickson (1858), 27 L.J.Q. B. 223, E. B. & E. 148; Blaekhurn, J.,

in Reg. v. Sadiers' Co. (186â), 32 L.J.Q.B. 337, 10 H.L.C. 404. But in sucb

action he cannot recover any damages which might have bei- prevented

1wv avoiding the contract when he bail the opportunity if any, of whicn

lie lid flot avail himself; as the loas upon shares wbich he miglit have

rcpudiated before tbey felli n value, or the deterioration of goods which

he uxught have returned: Ogilhie v. Currne (1868), 37 L.J. Ch. 541; W'addell
v.BIce I(S79), 48 L.J.Q.B. 517, 4 Q.B.D. 678ý. Sec Arnison v. Smith

(1.9.41 Ch.D. 348.
Delav is flot imputable against the party defrauded until he bas know-

lelge of the f raud, or u~t lcast such means of knowledge as hi' was bound

lu avail himsclf of: Browne v. M~fcClintock (1873), L.R. 6 H.L. 4-14; Erlanger

v. Nci Somubrero Phospqlhate Co. (187S), 3 App. Casq. 121S. And it lies upon

l he part v against wbom the fraud is estahlisbed and who charges the delay

to prove the knowle Ige in the other party, an.d the tiune of acquiring it:

Lindsay Prrleun (Co. v. HILTd (1874), L.R. 5 PI.C. 221; Arnieon v. Smnith

<1-M9), 41 Clii). 34,S. D)elay is no ansxwer to a substantive action for dam-

ages eaused by fraud. at law or in equity, excepjt wîder the Statute of Limi-

tâtions: J>ck v. Gurncji (1873). 43 IAJ. Ch. 19, LII. 6 H.L. 377.

Avoidance of the agreement involves a restitution of the parties to

their original rigbts and property; it can lic efferted only upon this con-

dit ion, and, therefare, only so long as suri restitution is possible: :-estern
Baonk v. Addie (1867), L.1 ILHL. (Se.) 145, 164; Bramwell, LJ . ('hynaireth's

('o.qe (I80>. 15 Ch.D. 13, 2). A contract voidable for fraîud cannot ha

avoided w~hen the ather party cannot lic restorcd to bis Rtalu-q quo; for

ai contract calnaot l>e reseinded iii part anui stand good for the residue. If

it canîtot be reseinded in toto, it càunnot be rescinded at aIl; but the party

earnplainiog of t he non-performnance, or the fraud, must rcsart ta an action

for damatges: S,SIwJeld Nickel Co. v. Untrin (1877), 46 L.J.Q B. M,9 2 Q.B.

214. Wbere tIie contraet bas been e'omplctely exectde(, ilhere cannai lie

rescission for miisrepresentation tînlemit fraudulently made; S',dd'r v. North-

Eojstcrn Sali Cto- 74 I. ('l. 19l, :101 ICh, 326.


