
INUVITABLE ACCIDENT.

Jur., N. S., part 1, p. 600) appear to have
been as fol.lows :-Thie plaintifis liad entered
into a contract to perform certain wverks on the
defcndant's promises, and had been engaged
in carying it out; but befere the completien
an accidentl'> firo broke out on the defendant's
prernises, which entirely dcstroyed what the
plaintiffk had erected thercon. The premises
%vere occupied by the defend'rnt, and entirely
tinder his control, the plaintiffs ha-ring nccoss
therete only for the purpose of performing
their contract. The question was, w'bother
the plaintiffs were entitled to recover the
%vhole, or any portion, of tho contract price.
The Court toek time il consider their judg-
ment which wvas delivei-ed by Smnith, J. It
was laid doçvn, that the whole of the contrict
price could not be recovered. It was stated
in the course of thejudginent, that wlin a man
contracts to do a thin, ho'li is bound to, do it,
or niake compensation, notwithstanding hie is
prevented by inevitable accident; and the de-
fendant was held liable on an implied promise
to provide and koep up the promises in a state
fit for the plaintiffs to work thereon. Tho case
of Taylor v. Caldwell (S2 L. J., Q. B., 164)
was rnentioned and distinguishcd. In this
case, there had bec-n a contract, that the defen-
dants should allow the plaintiff's to give four
concerts on four different days at the Surrey
Gardens and Music Hall; before any one of the
concerts were given, the music hall w-as burnt
down. The plaintifishaving breught an action
to recover damagos for thec defendants not ai-
lewing theni to have the use of the music bal,?
the judges of the Court of Queen's Bench bield
that it could net be maintained; and that by
a fire w-hichi occurred througlî the deihuit of
neither party, beth parties were excused froin
liability te perferm the ternis cf the cantract.
Allusion w-as made in thejudginent te the class
ef contracts in which a persen, binds imself te
(Io soiiothiiug which requires te bc performed
by huai in persan, such as promises te marry.
or te serve fora certain tinie; and it w-as stated
that it had been very early determine7d, that if
the performance of a contract is personal, the
exeu tors are net liable. A passange fremWil-
liams on Executors was cited with approval, te
the effect, that if an auther undertakes te coin-
pose a work, and dies before completing it, his
executers are discharged from tlîis contract;
fer the undertaking is merely perso-nal in its
nature, and by the intervention of the con-
tractor's death bas become impossible te be
pcrtornied. The abovo were instances w-bore
-in inîplied condition exists of the continuance

ofa man's lite; but the judgcs cf Qucen's
]hcnchi considercd that there were others -where
the same implication w-as mande as te the con-
tinued existence cf ai thing, and hienco drem-
the conclusion, that the defendants were net
lhable te be gued for the failure te allow te Uhc
plaintiffs the use cf the musie hall on hc agrecd
nights.

It wilI hoe useful te compare the decisions
given in the tvo above-nicntionod cases witb

w-bat lias been thotifght ta bec ,i] îne
law in the case cf a 16ase. In WVoodf*àll's-;
Landiord and Tenant, 854, cd. 186, it ks said,
that whiere a lessoe coenants geneiu lly te pay
rent, lie is bound te pay it, though the lbeuse
be burrut dct-n: and in The Brccknork (Com-
liany v. Pr-itchard (0 T. R., Mi), it ks laid
dewn by one of the ceunsel, that thc mIle is,
thiat w-hon the lawv creates a duty, and tic
party is disablcd te perforai it without any
default in him, and hoe lias no renmedy ever, the
law will excuse hima; but ivlhen the party, by
bis own centract, croates a duty or charge upon
himself, hie is beund te make it geod if lie mnav,
notwitlistanding aziy accident by inevitable
necessity, because, lie iniglit have providt-d
agyainst it by lus contract. This doctrine is
stated by Lord Kenyon, C. J., te be correct;
but the fermer portion cf it seems hardly con-
sistent with the old rule of law, as te the
Iiability cf a persan on wbose premises a fire
lbad occurred without any detault on bis pa rt,
for damnage oceasiened te aliether Perse!> bv
the spreading cf thec fire. In Bel], Ab.. B3.
it k said, "If a fire light suddenhy innmv houise.
'I know nothing cf it, and bumn miy goeds, alud
aise the bouse ot my neiglîbour, my neciglibeur
shiah have an action on the case against mie;"
in sud> a case thic law impoed on a per:.on a
duty (sic uitore tuo 'ut alicnurn non i<edas),
which an accident disabled him from perforni-
in-; but nevertheless lie w-as held hiable. The
law is new altered by the 6 Ann, c. 3 1, and 14-
Geo. 3, c. T, S. 86. (Sec Gale on Easmcents,
239). The latter part of the doictrine, of which
Lord Kenyon, C. J., npproved, dees net sem
te agree wçith Appleby v. .7îleyers and Yaylor
v. C'aldwell; for if it were correct, it w-otil
seomn te bo a neccssary conclusion, that in Ulic
fermer case the plaintiffs wou'd bave heen
beund te do again the werks dcstroycd by the
fire, and complote the contract before thîey
could recoer aiîytbing; and that in the latter
case the defendants would be liable, as thîey
w-ere bound unconditionally te allow the plain-
tiffs tic use ot tAie music hall.

It is cf frequent occurrence te insert ia a,
]case a clause exempting the tenant frei pny.
ment ot rent if the bouse be burat down. (Sie
Da.vidson's Precedents in Conveyancin-, vol.
5, pp. 181, 455, nlote, cd. 1861, and Prideaux's
Predcedents in conveyancing vol. 2, pp. 7, 39,
ed. 1866.) It appears te hiave been at co
time thîougbit that oquity would i-ehieve the
lessee if sucd at law for tie rent agreed te be
paid for promises burnt dowvn during the
lesee's occupation. In Baker v. JfoltzopIrll
(4 Taunt. 4.5) the plaintiWf liad obtainied a ver-
dict for rent clainicd for promises w-hiei liad
been consumed by firo. The actinn w:îs for
lise and occupation, and it ivas contended. n
motion te set asidle the verdict, that since the
building-, %vcrc fot capable cf being occîuîicd,
the plain_1titi' must fuil. The Court rcfused tu
grant a rule, on the grotind that thîe land -as
stili iii existence on w-hich the defuiadant iiit
rebuild, and tlîat the landiord, if hie entered

LAW JOURNAL.September, 1866.]


