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day and time he would be on the lot to assign her dower, and for i
te
|

that purpose he requested her attendance

On the day nuned the tenant attended, with a neighbour, whom
he had asked to come to set out the dower,  No one appeared on
the demandunt’s part.  On the next day this neighbour was sent
for aguin, and the demandant’s son was theee  The tenant said he
was ready to set off the portion the law allowed—to give what he
thought the law would give: that he would give a field, pointing
it out, and one-third of the bush land. The demandant's son said
he had no anthority to take it, but would go home and consult his
mother; he made no objection. McCurry, who served the notice
on demandant, was present.  The demandunt had a claim against
kim also for dower,  McCurry asked her son if hedad any written
authority from the demandant, and learning there was none, said
tenant ought to see his lawyer and mect next day, to which the
tenant apparently assented.

A witness called by the demandant stated that he was asked to
go and receive the duwer fur the demandant, and was present on
the occasion above stated. that un the next day they (JAis witness
and the son) went to the tenant’s at the tenant's request, that he
p+ ted out what land he would assign, but did not stuke off or
oL to stake off any specific portion. He said there were about
forty-five acres of woodland, and he would give one-third of that:
that when demandant’s husband sold the property there were only
three or four acies cleared, and he would give three acres of that,
which he said was more than the commissioners would give, and
he asked them to accept that, which they refused to do.  The wit-
ness said the tenant scemed to wish the demandant to have her
dower, but not to have to pay costs. They did nut tell the tenant
what they wanted. The husband died seven or cight years before
the trial, and there was about the same quantity of Jand deared as
at present.

The learned judge left the question in the words of the issue to
the jury, to be decided by them according to their view of the evi-
dence, and they gave a verdiet for the tenant.

Robert A. Harrison obtained a rule calling on the tenant toshew
cause why a new trinl should not be granted, on the ground of
misdirection, in this, that the learned judge refused to tell the jury,
that in order to coustitute o good offer to assign the dower the
tenant should have staked out the land offered, or have done some
act on the ground suflicient to entitle the demandant at once lognll)y
to take and retain possession of the land intended to be offered,
and that the learned judge refused to tell the jury that there was
no evidence of an offer by the tenant according 1o law to assign
dower; or on the ground that the verdiet is contrary to law avd
evidencee, because it was not shewn that the tenant had staked out
the land intended to be offered, nor done any act on the grovud
sufficient to enable the demandant to take and retain possession-
that the offer proved was of one third of the wood land and only
three or four acres of the cleared land, whereas there was about
sixty acres of cleared land, in respect of which the demandant was
entitled to dower: and because the offer was not made to the
demandant,  He cited Quin v, MeRbbin, 12 U, C. Q. B 329 Ruck-
man v. Ryckman, 15 U. C. 4. B. 266, Kadv. Foster, 19 U.C. Q. B.
298,

Janes Miller shewed cause, citing Rishoprick v, Pearee, 12 V. C.
Q. B. 306.

Drarer, C. J., delivered the judzment of the court.

As to the alleged misdirection we do not find in the notes of
the learned judge that he was asked or refused to give the direction
stated in the rule, though it does not appear that he told the jury
that to constitute a guod offer to assizn, the Jand offered must be
staked out, or some act be done on the ground suflicient to entitle
the demandant to eater and retain possession.  The same point,
however, is taken on the ubjection that the verdict is against law
and evidenee,

As to the last ground for & new trial taken in the rule, we donot
remember that it was mentioned on moving for the rile, and we
arc clearly of upinion it should not be entertained; first, becanse
a notice In writing was persanally served on the demandant, stat-
ing the tenant’s willingness to assizn dower to her, and, sccondly,
because she was represented when the propasal to assign certain

; !
portions of the land was made by a person who swore that he was

sent to reeive the dower.

The plea in this case is not confined to the averment that the
nant Jdid within one month after the demand, and before the com.
mencement of the suit, offer to assizen the dower, It also contains
the substantinl averments of a plea of tonl tengs prec, which under
the old faw, 1t duly pleaded, excused the tennt feom damuges.
(Co. Lit, 326,) But such a plea cannot prund fucie at least be
tr ated as tendering an immateral issae, It is swimilar to that in
Cook v, Plaleps, 23 U, C. Q. B. 64, in which we granted a new trial,

As an answer to the statement contained in the declaration of a
demand made inorder to give the demandant a right to costs under
the statute, it follows the words of the section, (Consol, Stats. U,
(., ch, 28, see. 7,) which provides that ©if it appears on the trial
that the tenant vtfered to assign the dower demanded befure action
brought, the demandant shall not recover costs.”  There certninly
was evidence to go to the jury of such an offer.  We do not con-
strie the words ' offered to assizn™ to mean *“ made a complete
assignment,” which is the interpretation put on them when it is
contended that the land must be staked out, or some other act be
done su that the demandant may at unce enter into possession.
No doubt the offer must be dona fide—not illusory, but so made as
to indicate, first, & concession of the demandant’s right to dower,
aud, secundly, o readiness to do what is requisite to render at,
The determination of metesand bounds, of the giving and accepting
certain specific pareels of land or premises, must be a question of
discussion and agreement on both sides.  The tenant has no
abstract right to ingist that a particular parcel shall be accepted.
nor the demandant that sume other parcel shall be assigned.  If

the circumstances shew that the offer to assizn was made w bad

faith, without any real intention o essign dower, the jury would
doubtless treat it as no offer to assign, but we cannot accept the
propusition that an offer to assign 13 only proved by the making
an actual assignment. A bond fide offer to assign is all that the
statute requires to exempt the tenant from costs where the demand-
ant has no legal right to recover damages. Where that right
exists, the right tn costs follows the recovery of damages, though
the tenant did offer to agsign, because we do not construe the stac-
ute (see. 7) to take away any right to costs which before its passing
the demandant had, but to confer a new right not existent before,
though in hazarding that opinion we are free to confess that as the
clause is frumed there is an opening for a contrary conclusion.

The whole matter involved in this issue is the right to recover
costs, and unless there was a most palpable miscarringe, we ought
not 10 grant a new tral to determine such a question,  We think
there wus evidence to go to the ,}ury, and thut the question being
for them, we should not disturh their finding, in order to give the
demandant the chance of burdening the tenunt with costs, besides
obtaining her dower, which this verdict does not affect.

Weall feel the law is not in a satisfactory state, and the frequent
litigution on the subject shews the ditliculty that is found in its
administration.  We content ouselves, however, with eapressing
an carnest hope that the legislature, in merey to suitors, will so
alter or eaplain it as to wahe their rights and liabihties more
readily ascertainable.

In our opinion this rule should be discharged.

Rule discharged.

Terry v. Tia CORTORATION OF QTT\WA,

Humapal (rporatun--Lalilily of for work, without eorparale seal or bylaw.

A committee of the corporation waa appuotited fn Juoe, 1660, with power, among
other things, (o treat with a2d recomziend to the councit an engiover to make
the requisite surveys, &¢. for supplying the city with water, xnd making applt-
catlon to tho government for a site for the remervoir. Tha chatrman of this
conmittee employed the plainti to make plans, which the mowmissioner of
public wurks tevjuteed to s, and ons 0f the aldermer WLeing 1u Yaelne wro.e to
the plaintiflf to come down, and assist in presang thefr applicstion for a site,
which hic did, the chatrman having also told bimi to go. The report of therr
procecdiogs there wan adopted by the coun.dl.

I id, that the plalntif wax entltled o recoser for his work, and the journey to
Quebre, though these was nu contract under sedl, and no by-law relating tu the
niatters out of which bis claim arose.

Draper. C. J . and Mogrrisan, J , Aeld that the caso wax governad by JAm v. The
Munmapal (uncd of Ontarie, but tor which they would have thought a Ly-law
tudispeneable under the municipal act.

Hagzarty, J . thought the plaintilT entitled, without reforence to that decinjon ar
caiployet by & duly appointed commitive, whose procvedings hiad been reported
aud adopted Ly rervlution.
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Deddaration for work and labon as civil engineer in drawing
plans, maps and sections, and the appraisement and valuation of



