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responsibilities of his position, and that he for ono would be
willing to ba a contr’butory to any plan that would tend to
securo soundness and uniform administration in the Division
Courts,

Wo nould namo many other gentlemen, animated by tho
aamo feelings, and to whom our thanks are duo for assistance
rendered in tho object which from tho fivat the Law Journal
had in view.

In our Prospectus, issued in January 1855, it was stated as
follows :—'* A spaco wiil be affurded to elicit whatover expe-
rienced officers or practitivners msy bo able to set down for
the information of others, whose doubts Iead them to query ;
thus giving, as it were, *he advantages of o monthly confer.
ence on the many ditficult points which are constantly arising
also for queries on peints of practice, &c., which the conduc-
tors of the Law Jourual will gladly aid in resolving.”

TFhe “ monthly conference ’’ proposed has been kept up, to
a Limited oxtent, ever sinco. For tho present, the part of
Judge Armstrong’s letter with which we most cordially agreo.
containing the suggestion of a general meeting of t! e connt,
joadges at Toronto, is the only part we advert to. Many cf
tho judges havo had an experience of over twenty years, and
there is scarcely a clause of the statutes that has not under-
gono judicial construction by one or more of the judges—
bardly a point of practice that sotae one or more of tho thirty.
three judges bave not cousidered. Each judge, by & confer-
ence of this kind, would have the advantage of tho experisnce
of all, and all would be enlightcned in some way.

At the suggestion of goveral judges, we have more than once
thrown out the idea of such a meeting, and wo would gladly
sco it tako placo. The first thing is to hear from each judge
on tho subject. We will be bappy to learn the views of any
ono who feels an interest in the proposed meeting, not for
publication, unless 8o desired, but that we may be enabled to
offer a definite suggestion.

Immediately after July term would probably bo the most
convenient time for o mecting. No judge, whatever his stand-
ing, would feel hiniself quite warranted in taking steps for a
meeting, unless armed with a call to do so from a very consi-
derable number of his brothe~ judges. Vet we are convinced
it only requires some one to take up the matter, to ensure a
full meeting.—Eps. L. J.]
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{ Reported by C. Ros1vsox, ¥sQ., Barrster-at-Law, Reporter to the Court.)

LivIiNGSTONE ET AL V. Massey.

Action against carrier—Ftlony shewn by the evidence— Nonsuil.

In av action against a carrler for non-dellvery of a package of money, dsfendant
pleaded not gulity  The plaintifls’ witness, thelrp:sc(vn(. roved lg:;t withio a
week after his del!7eriog the parcel to defendant he found that he had abscon-
ded. that he then sued out an attach {nst bim ssanab dlug debtor;
and that, as he bulicved, defendant was at the time of the trialia goal?charged
with staaling the money. Zeid, that thisoevidenco sufficlontly showed a fulooy,
s dofendant upun it might, as a batise, be properly couvicted of larceny, under
Conrol. Stats. C,, ch. 92, s2¢. 55; and a nonsuit was opdered.

Hagarty, J., dissenting. (Q B, M. T, 27 Vic)

Aotion for money had and received. Theo first court was in
tho common form. The second stoted that defendant wss o com-
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mon cacrier of goods for hire: that on tho 21st of Iebruary,
1853, the plaintufls delivered to defendant, and he acevjted for
carriago and dcelivery, n moncy parcel containiog $E83 22, of
which the plaintiffs theretoforo had lawful possession. to bo earried
by defendant for the plaintiffs, aud to bedelivered within a renson«
able time to Messrs. Simpson & Eaton, at their placo of business
in the village of St. Mary's, for roward to defendant. Breach, non-
delirery within a reasonablo time, or at any timo.

Pleas, to the first count, never indebted, and pAyment; to the
second count, not guilty.

Tho tirial took placo at Stratford, in October, 1863, before
Hagarty, J. It appeared that defendant was a carter at St.
Mary’s and wasin the habit of receiving parcels from the plaintaffs’
agent to carry from tho railway station and deliver in that village.
On the 21st of February, 1664, defendant received two purcels
for Simpson & Eatou, dene up in brown paper, containing $888
and some ccots. The agen*® heard withinz a week that the parcel
was not deliverod, and enquiry found that deferdant bad
absconded. He traced deicnodant to London, but lost the trace
there, and then suecd out an attachmeant ngainst him a3 an abscond-
ing debtor. The ageat swore that ho only know the contents of
the parcels from the amounts marked outs: *=: that the Express
Company (the plaintiffs) mark tho amoun. sccord’ng to the
declaration of the parties forwarding money parcels, without
counting. He nlso stated that, as he believed, the defendant was
thea in gaol, charged with stealing this money.

One of the firm of Simpson & Eaton proved that in February
Inst they expected about $888 to be sent to them by parties 1
Montreal: that they never received it; and the Express Company
made guod tho loss to them.

For the defence it was objected that the evidence showed the
defendant had committed a felony, and if so the action would not
lie Leave was reserved to move for a nonsuit on this objection,
and the plaintiffs had & verdiot for £888.

J. Read obtained a rule nusi to enter o nonsuit pursuant to leave
reserved.

Read, Q. C., shewed cause, oiting Fdwards v. Kerr, 13 U. C.
C. P. 24; Wellock v. Constantine, 7 L. T. Rep. N. 8. 761.

Drarrr, C. J.—Tho action is agaiost the alleg 1 felon. In
Hale Hist. Plac. Cor. 646, the following case is stated: ¢ A.
steals the goods of B., viz., ifty pounds in money, A. is convicted,
and bath his clergy upcn the prosecution of B. B. brings a trover
and conversion for this fifty pounds, aod upon not guilty pleaded
this special matter is found, and adjudged for the plaiutiff, beczuse
now tho party hath prosecuted the law against him, and no
mischief to the commonwealth; buf it was held, that 1f a man
Selonwously steal goods, and before prosecution by indictment the party
robbed brings trover, it lies not, for so felonies should be healed.”

It scems to me two questions arise. First, ou tne pleadings:
is tho evidence admissible, assuming its suffciency to prove a
felony, on these pleadings?

Theo plea of not guilty puts in issue tho loss or damage charged,
and the plaintiffs of necessity have to prove it. If the evidence
shews that tho alieged loss was caused by a felonious act com-
mitted by the defendant, it is in truth a failure on the plaintiffs’
prtt to prove the cause of action. It is not an snswer set up by
defendant to a cause of an action prim facieproved. The defend-
ant will then succced on not guilty, becanse the plaintiffs’ evidenco
does not sustain the declaration, and not on a plea which confesses
the loss complained of, and secks to avoid by alleging that he
stole the goods.

Secondly, is the evidence sufficient to prove a felony, &nd not
merely such a breach of duty as is charged? The objection taken
at trial was not a8 to the proof of valuo or contents of the two
parcels, but that whatever the value, great or small, the evidence,
if it proved any thing, proved that the defendant stole them. On
this point I felt doubtful, but at last I am constrained to hold that
such is tho proper conclusion.

The delivery of the parcel to the defendant at the railway station
at St. Mary’s was proved, as wcll as admitted on the pleadings,
and so was kis undertaking to deliver these parcels to & firm in
St. Mary’s. The non-delivery of either parcel to this firm was
aleo proved, as well as defeadant’'s absconding shortly after the
teoeipt of thom. I cannot satisfy myself thatthisis not evidence



