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ERMATINGER, Co. J. :-The doctrine laid down by the English
deoisions is that the oontract, though unenforceable by reason of
the statute is st.ll a subsisting eontract. Though an aetion can-
flot be brought upun the contract, it stili existe, with the resuit
that no new contract cati 1e implied £rom Acte done in pursuance
of it: Smith on Mfaster and Servant, 5th ed., p. 31.

An action cannot be niaintained by a master against a servant
for quitting his service, nor by a servant against hie master for
wrongful dismissal, whiere the requirements of the atatute have
not been complied with, because such actions would be based
upon the contract Nvhich the statute declares unenforceable: See
Snelling v. Huntingfield, 1 C. M. & R. 19; Harper v. Davies, 45

IL...442. An action may, however, it seems, bc rnaintained
by the servant against the master in case of wronguIl dismissal of
the former, for bis serv'iees as upon a quantum meruit: Sizelling
V. Milntîngfield; Brit tain v. Piossiter, Il Q.B.D., at p. 133; Leake,
4th ed». 200. Tt is whcn we corne to consider the case of the ser-
vant qnitti ., b is servive withont justifiable cause that there
would appear to bc a dearth of autharity both here and in Eng-
land in favour of -the enforcement of a dlaim for services ren-
dered iinder a contract unenforceable 1y reason of the Statute of'
Frauds.

As already' said no ncw contrnct may be implied when there
is already an existîng thougb unenforceable contract: Brittain v.
Rossiter; Harper v. Daiies, ante. From that point of view it is
rather bard to sce the distinction betwecn cases where the ser-
vant bas been dismissed and where he ba% voluntarily abandoned
thé. service under the unenforceable contract. It was even suig-
gested on the argument that Lord Lyndhurst's dictum in Snelling
v. Huintinîgfidld does not bear out the dictumn of Thesiger, L.J., in
Btittai» v. Rossiter, and statements of text writers, in favour of a
servant's right to recover in the former case.

It seema,. however. to be assumed to be the law in England
that where the servant bas been wrongfiuliy dismissed or wbere
illness prevents bis completing bis terni of service, be may re-
cover for the services rendered, notwithstanding the statute.

* But no Englisb or Canadian case bas, tbongh counsel have
qearched diligently, been found to authorize bis recovering for
bie services where he bas abandoned bis employment voluntarily
under a contract unenforceable under the statute.

Though there is apparently a lack of autbority in our own and
teEngliab Courts upon this latter question, the sme çannot be


