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NOTES 0F CANADIAN CASES. [Chan. Div.

Ferguson, J.] [October 5.

RE CROWTER, CROWTER v. HINMAN.

Executors-MiSappropriation by co-executor.

When D. H., an executor under the will of
P. S. C., by tacit consent of his co-executors
took the actual management of the estate, and
received ail the moneys arising from it, includ-
ing the purchiase money of certain of the real
estate sold pursuant to the will, and misappro-
priated the latter,

Held, that a co-executrix, who had joined in
the conveyauce to the purchaser, but who was
not showu to have known that there was a
balance of the purchase money in the hands
of D. H. after the purposes of the will had
been satisfied, viz., the payment of debts and
incumbrances; or that hie was misappropriat-
ing in any way, was not hiable to make good
the moneys so misappropriated by D. H.

Held, also, that even if she had been hiable
for the principal of such moneys, she would
not have beau liable for the interest, as the
money neyer came into her hands at ail.

McCarter v. McCarter, 7 0. R. 243, distin-
guisbed.

Moss, Q.C., for appeilaut.
.Y. Kerr, for respoudants.

Boyd, C.] [Octobar 14.

EASTMAN v. THE BANK OF~ MONTREAL
ET AL.

A ssignment-Proof of claiMS-COllateral securi-
ties-Giving credits for arnounts received on
collaterals-Up to what limne.

F. agreed with the Bank of M. for a liue of
credit to be secured by the discount of certain
bills and notes which hie had himself dis-
counted, and which he eudorsed and delivered
to the Bank. He also arranged with the M
Bank to discount his notes to ha secured b3
the deposit of his customers' notes as collater
ais. F. then failed, being iargely indebted t(
both banks, and made an assignment for th
generai benefit of his creditors. In provin
their dlaimns on bis estate before the assigneE
the banks couteuded that they were oniy boun.
to give credit on the amount of their dlaim
for sums received on the collateral securitiE
up to the date of the assignment. In an actio
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BURNS AND LEWIS V. MACKAY ET AL.

Fraudulent Preférence-Necessity of intent tode
fraud on botk sides.

The weight of authority greatly preponder-

ates lu favour of the view that in order to work 0#

a frauduleut preference of a creditor undef'
R. S. 0. c. i 18 there mnust be a concurrence o
inteut s0 to do on the part of both debtor and
creditor, and the rule of the Court is not tO
act upon mere suspicion lu the absence o
affirmative evidence of fraud, or of controili'19
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by another creditor on behaîf of himself and
ail other creditors entitled to share under the

assignament against the banks and the assignee,
it was

Held, followiug Rhodes v. Moxhay, xo W. R.

103, that a creditor is entitied to prove for the
whole amount of bis debt, and to take a divi-
dend upon the whole witbout prejudice to bis
rights against securities hie may hold, subject,
of course, to this qualification that he must not
uitimately receive more than twenty shillings
on the pouud; to hold otherwise wouid ha
vir-tually to deprive the secured creditor of
any advautage from bis security. The state
of the accounts at the time the dlaim is put in
is that wbich forms the basis of the dividend
sheet, and the amount is to be fixed by the
assignee as at that date; any moneys received
prior to that from collaterals are to be credited;
those received after from sucb sources need
not be taken into account, uniess they, witb
the dividend, bring up the amouint received by
the creditor to ioo cents on the dollar.

That substantially both bauks were in the

same position as to the securities in their
bauds.

That there was a distinct contract for a line
of credit to the debtor by the Bank of M., and

as long as that line was not exceeded the
bank couid prove on the footing of that con-
tract as the original debt and bold the dus-
tomers' notes discouuted in pursuance of that
contract as securities.

Meredith, Q.C., for the plaintiff.
Street, Q.C., for the Bank of Montreal.
Gibbons, for the Merchauts' Bank of Canada.
Moorhead, for defendant, Lucas, the assignee.


