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which I decide as the aggregate valuations of the
said Town of Simeoe and of the said Townships
of the said County of Norfolk for the present
year for County purposes.
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CHANCERY..

Boorr v. CurTis,
Goodwill an incident of the premises, and not personal to
the trader.

(V. €. 8., 17 W. R. 303}

Goodwill is sBometimes, but incorrectly, viewed
a8 spmething of a personal nature, appertaining
to the person »ho carries on the business. and
not to the premises where the buxiness is cartied
on. So far as it consists in the conunection to
which the departing trader is able to introduce
or recommend his successor, the former view is
correct ; *but goodwill, properly speaking, is an
incident of the premises, and inseparable from
them, it being definable as the probability that
customers who. have before resorted to the shop
will do so again, and presapposes the continued
existence of -the £hop, so that by the removal of
the shop the goodwill properly so called. is atan
end.  Thus, in the recent case of King v. The
Midland Railway Qompany. 17 W, R. 113, the
Vice-Chancellor G:ffard held the mortgagee of a
shop entitled to the price paid for the goodwill
of the business where the shop had heen sold to the
railwny company. on thegronnd thatthe mortgage
included it as an incident of the premises; and
ip the case before us, where the lease of a freehold
public hou-e had been sold and & premium realis-
ed, the third of such premium was claimed by
the widow of the intestate owner, as being in fact
the consideration for the goodwill, and. therefore,
personal estate. Buat the Vice-Chancelior Stuart
held that the goodwill could not be separated
from the fee simple, and was in other words an
incident of it.

MorToN v. Woobs

Mortgage—Landlord and tenant—Lenancy at Will.
[Ex. Ch, 17T W. R. 414.]

Two points of considerable importance were de-
cided inthis case. The plaintiffs having already
mortgaged their fand once, mortgaged it again
to the defendants. The mertgage deed recited
the fact of the first mortgage. and also provided
that the plaintific were to become tepants to the
defendants, at a specified rent for ten years, but
that the defendants might at any time re-enter
and determine the leace. This deed was executed
by the plaintiffs, the mortgagors, but not by the
defeudauts, the mortgagees, but the plaintiffs re-
mained in possession.  Subsequently, before any
rent had been paid, the defendants distrained
upon: the plaintiffs for the agreed rent, and the
plaintifis raised the gunestion whether there was
any tenancy at all between the parties.

They contended that there was no tenancy,
first, becanse the defendants had no legal estate
at all in fact, or, as this appeared on the face of
the deed by estoppel either. Secondly. that as
the jutention of the deed was to create a term of

ten years, and, a8 this had not been carried ont
in consequence of the non-execution of the deed
by the plaintiffs and as no reut had been paid
there was nothing to shew that any tennucy at
all had been created

The doctrine of estoppel by deed. viz , that
“no man shall be allowed to dispute bis owa
solemn deed” (G odrtitle v, Buriley. Cowp. 601),
is well known, and if a lessor yurport to grant a
lease. he is estopped from affi ming as against
his tenant that he had no legal e-tate to grant.
There are several cives, however. which are often
cited to prove that here is no estoppel when the
real facts appear on the face of the deed, and in
Morton v. Woods, rel aice was placed on those
cases 08 showing that the plaintiffs were not es-
topped from saying that there wag no tenancy. as
there was no legal estate in the plaintiffs out of
which a tenancy could have been created, and as
this appeared on the fics of the mortgage deed.
On this point judgment was given for the defen-
dants, following Jolly v Arbuthnot. T W R. 127,
ou the ground that there was an estoppel, and
that the plaintiff, therefore, couid not deny
on this ground that they were tenants to tha de-
fendanss.

The Court decided also in favour of the defen-
dants that there was a tenancy which entitled
them to distrain for the rent reserved As mno
deed had been executed ereating a term of ten
years. it was clear that under 29 Car. 2. ¢ 3. and
8 & 9 Vie. c. 106, no such term existed, bat the
court were of opinion thatthere was n tenancy at
will and at the amount of rent mentioned in the
deed.

The decision of this latter point is not based
upon apy general proposiion of law. that a ten-
ancy at will is created at the agreed rent where-
ever there is an agreement for a tenancy for a
certain time at a fixed rent and entry is made,
but no actual tenancy is created ov the agreed
term for want of a deed under 8 & 9 Vie. ¢. 106.
Such an inference from the judgment is expressly
guarded against.  The court say, ** It is contend-
ed that as the parties intended to grant a lease
for ten years, it is contrary to that intestion to
bold thut an estate at will was created. That
might, perbaps, be so in an ordinary case of a
mere fease for years between laadlord and tenant,
but this instrument is & mortgage, auvd these
farther provisions which relate to the tenancy
are all meantas a further security for the repay-
ment of the interest, and the intention of the
parties must be gathered from the whole instru-
ment.”

Although the application of ‘this decision is
thus restricted it will often be quoted, for a ten-
ancy between meortgagor snd mortgagee is often
created by a mortgage deed. It is convenient
for both parties, us it gives the mortgagor a right
to the legal possessiou of the land as long as he
pays the interest, and it also gives the mortgngeo
ap additional security for the recovery of the in-
terest by distress,  Morton v. Woods will also be
often cited on the other brarch of the decision,
as it adds the authoriry of & judgmeut of the
court of Exchequer Chamber to the principle
laid dowo in the Court of Chancery in Jolly v.
Arbuthnot.




