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the 28th and 29th of June, it being a matter of dispute whether
a call for certain shares by the defendants was made on the 28th
or 29th. The defendant Forst claims that it was first made on the
28th and repeated on the 29th; the plaintiff Gzowski says that
it was not made until the 29th.

The defendants proposed to have their stenographer, Annie
Slough, who claimed to have been in the same room as her
employer during the conversation of the 28th, testify as to what
he said through the telephone on that oceasion. The trial
Judge refused to allow her to do so, on the ground that she
could not swear that it was the plaintiff Gzowski that was at the
other end of the line, or that he had heard what the defendant
Forst had spoken into the telephone. The Divisional Court over-
ruled the trial Judge and ordered a new trial, from which the
defendants appeal.

No English or Canadian authority was cited to us on the
point. " A number of American cases were referred to, the weight
of authority there being in favour of the reception of such evi-
dence. Among the cases that may he mentioned are Miles v.
Andrews, 103 11l 262; McCarthy v. Peach, 186 Mass. 67; Danne-
miller v. Leonard, 8 Ohio Cire. 735; People v. McKane, 143 N.Y.
455 ; Shawyer v. Chamberlain, 113 Towa 742.

On prineiple I do not see how such evidence can be excluded,
It is simply an application of the old recognized rules of evidence
to modern methods and conditions. After a witness has sworn
that he recognized by his voice the person to whom he was speak-
ing, and who was answering him from the other end of the line,
it is quite competent to produce in corroboration one who heard
what he spoke into the telephone, in so far as it is relevant to the
matter in question. In case of an oral contract it is not neces-
sary that each witness should have heard the whole contract.
The witness may testify as to what he heard, and it is for the
Judge or the jury, as the case may be, to determine what weight
is to be attached to it. If, for instance, two persons of different
languages, but each understanding the language of the other,
were to make a contract, each using his own language, a by-
stander, knowing only one of these languages, might testify as to
what was said in the tongue he understood. Or a witness might
testify as to what was said by one pérson on an occasion, although
he might not be able to identify, or even see or hear the other
party to the conversation, provided the latter were identified
aliunde as the other party. The fragmentary nature of the
testimony, the possibility of a dishonest party talking into a tele-
phone in the hearing of his witnesses without having any con-



