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TUîE MAsTER :-The 10th May was the laist day for
service of notice of trial for the non-jury sittings at London
commneeng on 20th May. The notice in question was served
after 4 p.m. on the lOth, though defendant's solicitor had
been told earlier in the day that such notice would be given
. .. .fhere was no admission of service gîven. The

defendant at once served a jury notice, and inoved to set aside,
the notice of trial for the non-jury sittings.

Lt is a.dmitted that under iRules 344 and 538 (b) this
notice was too late; but the affidavits, in support of the motion
do not negative the service -tpon defendant's solicitor of a
regular and proper notice, which was said by Spragge, C.,
in Scott v. Burnharn, 3 Ch. Ch. at p. 403, to be necessary.
The present case is very similar in its facts to Wright v.
Way, 8 P. R. 328, where Scott v. Burnham was followed
and appWoved by Blake, V.-C. TJnless these cases cari bo dis-
tinguisbed or have been overruled, they are binding on me..
So far as; I eau sec, they are binding. They are cited in
I-olmested & Langton, 3rd ed., pp. 569, 747, as existing auth-
orities. Bodine v. iRowe, 1 0. L. R. 208, and McLaughlin v.
Mayhew, 5 0. L. R1. 114, 2 O. W. R. 10, shew how similar
cases are deait with.

Plaintiff's jury notice will probably have the effect of pre-
venting a trial at the non-jury sittings iu any case. It woluld
seem, however, thaï; plainiff ean avoîd any dels.y by availing
himself of sec. 92 (1) of the Judicature Act, «s the County
Court sittings with jury will commence on 1lth June.

The motion is therefore dismissed withont costs. . .

rReversed by TEETZEt, J., I 7th May, 1907.1


