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DICEY ON TH1E CONSTITUTION 0F CA NADA.

TuEn short extract from Mr. Dicy's b)00k onl Constitutionai Law, which

appears in the review of the work in TulI WEEK Of l7tit Iecember, is

perliaps as misleading as iL is possible for an author te make a period of

that length.
The Lopics referred Le in the extract are :(i.) a comparison of the Con-

stitution of Canada with that of the United States, te witich te iearned

writer declareg iL te be similar, rather taitaL thrtt of te LJtnited Kiîtgdoîtt,

as recited in the preainhie of te Britisht North Ainerica Act ; (ii.) te

alieged impossibiiity of citanging the Constitution Il eititer by te Dominion

or by the Provincial Parliaments ";(iii) thte existentce of the powers of dis-

aliowance, and tite reasoît for it. It treating cf (acli of tiese utiatters the

learned writer conveys an entirely erroîteous impression. Indeed, iL is

difficuit te îînderstand how one who lias read the B. N. A. Act through

couid htave falien into the manifest errors uimder witich Mr. Dicey labeurs

with respect te the second and third Lopics. IL is intended te poit out, as

shortiy as possible, somne of te inaccuracies.

(i.) T/he Constitution of Canîada as compared with tlîese of/t/he United

Kingdoin andi t/he United Statesç. Upon titis the learited writer reîmrks

tt Tle preamble te the Britisht NorLth Anterica Act, 1867, asserts witi offi-

ciai mendacity that the Provinces of tite present i)oiiîtiion have expressed

their desire te be united into one Doinion, witi a Contstitution siiitiiar te

that of the United Kingdom. If preaiebles were intended te express te

truth, for the word Kingdorn ougltt te have been substituted States, since it

is clear that the Constitution of the Dominion is ntiodelled on that of tite

Union."
This is untrue of the inception or derivative force of our ConstiLution,

of the principie upon whicb the legisiative fîtnctions have been distributed,

and of the inherent powers of the Caîtadian Legisiatures when acting

within the tepicai limits of their jurisdictiort, or when legislating upon Sub-

jeL-matters over which they have jurisdiction. 'Tue chief, perhaps the sole

points of simiiarity between the Constitution of tue United States and thaL of

Canada are the subordination of the Iegislatures te te judiciary, and the

distribution of iegisiative powers amongmtt -local and central bodies. The

peints of dissimilarity are many, and in fact our constitutional îawyers re-

fer ta the Constitution of the Untited States for the purpose of contrasting,

rather than of coînparing, it witit our Constitution. The United States of

America, as Lhe name impiies, is an aggregatien of several sovereign

States, which retain their sovereignty stibject te te ternis of the indissolu-

ble compact (indissoluble, because the right of secession hias been demon-

strated by force of arms te be unfounded,) into which they entered for the

purpese of forming a centrai or Federai Govetrnmient.

Canada, on the contrary, is a physicai entity, being composed, nlot of the

old provinces of Canada, Nova Setia and New Brunswvick, but of the terri-

tory formerly comprised in them, together with titat witici itas been admitted

since the passing of the B. N. A. Act. The oid Provinces, as constitutional.

entities, are extinct ; physicaily, their territory is merged in the Dominion.

Canada, the Dominion, is net cornposed of, but is subdlivided into, provinces.

Section 5 of the B. N. A. Act is as follows: 49 Canada shall be divided into

four :Lrovine es, nantied OAtaxiio, Quebec, Nova Scotia, and New Brunswic k."M
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It is this apparently unimportant distinction which forîns the basis of the
grand fundamental difrerence betwveen te Constitutions of the United
States and Canada. Whou the North Amnerican Provinces formed a

Federal Union they hiad pleniary powers of legisiation vested iii their own

legisiatures. Certain of these powers they abdicatedl ini favour of the

Federal Government, ie., they agreed that a ('oîgress sitould thenceforth

exercise for the United States certain 1ei1*iefunctions whichl had for-

tnerly been excrcised by the indlividnual States for their own benetit. Snach

powèrs as were not expressly or by implication granted to Congress were of

necessity retainied by the several States, andl ucttintued tu be uxercised by

the State legisiatures. Tihis is, ini fact, expressed ini the, teitth amiendînent

as follows :-Il The powers not delcgated to the United States by the

Constitution, lier prohibited by àL to the States, are reserved to the States

respectively, or to the people." Thus xvas forîneci a Federal Union, i.e., a

union founded upon treaty or compact.

The Constitution of Canada forins noe analogy whatever to this. Tho

terni IlConfederation " when applied to the union is a ntisnoiner, as is tho

terni Il Federal " whon u.sed as dlescriptive of iDominion functiens and

powers. The B. N. A. Act. is net in any sense a treaty or compact. Lt

is in every sense an Act of Parliainent. It is true titat it wvas passed in

response to te roquest of the Provinces alleocted, Nvlticit volnntariiy Sur-

rcndored their constitutioîtal powers in order to accept a iiew foreti of

govertntent. Bnit the very necessity for te( passîîtg of the Act wvas caused

by the want of power in the Provinces Coeris tettaiii the dtsired end.

Again, it is impossible timat a treaty, compact, or federatien should exist

between Provinces whichi are extinct. 'Vie granit of leia,;itive! power,

then, caine, not froin thie old Provinces, but froin the Iittperial PairliainitL

and as the B. N. A. Act wvas passed for the purpose of bringing into

existence the, l)oiiniion of Canadat, there wa4 tltereby graîtted te the

Parliament of Canada power II'te iinake« iaws for the, pî.ace, order, and good

geovernmient of Canada, in relation to ail inatters not coining witii the
classes of subjects by this Act assigned oxclusivoiy te the legisiatures of

the Provinces." XVhatever, therefore, is net ''a.indexciusiveiy ", te

provincial jurisdiction is within thte le.gisiative jurisdiction of te Par-

liament of Canada. [n dite United States, as we htave seeît, whiatever

legîsiative power wvas net grranted te Coitgress by tite sevet.al States Stijl

remnains with tite State legisiatures.

Another, and a more important, ditieretice betweeni the two Constitutions

is this, that te Amnerican legisiattures are rest ricted iii thitei power te

legîsiate upon subjects witltiit timeir jniisi(ictioii, \VhiiC the (Janadiani

le'nsiatures arc net. leor example, i)y te fi fti amniîent, Il nie person

shial be lieid te answver for a capiital . . . crime, uniess on a presenttîint

or indictinent cf a grand jury." 'iThis alone would have ren(lered ftiel's

trial and conviction illegai, hiad iL occurred in tite United States, titough

the trial took place under an Act of thte Parliantent whiclt liad full and

undoubted jurisdiction over tite criiiitII law, and wii dispeîtscd with

the necessity for suci a presentittent anti reduced te numnber of tite jury

te six. Take another exantple. 'rie Constitution of te United States

prohibits the passing of any ex post facto iaw, or law impairing tho obliga-

tion of contracts by any State :Article I., section 10. Any legisiativo

attempt to contraveno te provisions of titis article wouid be nuli and void.

In Canada, however, instances înay be readily pointcd eut of ex post facto

laws. The Exemption Act of Manitoba is stili fresi in te minds of

lawyers and commercial mon. Se, witit respect te contracts, our legislatures

have net hesitated at Limes te outrage tite solentnity of contracts. A

familiar instance of this may be found iii the legislation wltichlibas at

varieus Limes Iladjusted " tite entang-led affairs of public cettpanies by

enabling themn te give a preference lien on their assets te those who advance

their money iast, tus rendcring of littîn or ne value titeir stock and

eariier bonds.
IL is truc that Britisht Constitutionai. usatge ferbids the takinig of private

property except for public purposes, and upun comtpensation being mnade

that it forbids interference witt te private obligations of sub1jects, except

in such a general way as by a bankrnptcy law; and that it forbids te

passage of ex post facto iaws, except when injury or injustice would accrueý

from the want of one, But British Constitutionai usage is enly a very

strong moral obligation imnposed upon the severeign powers; and if the

Parliament choeses te disregard it, the law passed in defiance thereof must


