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HISTORY 0F A TIrLE.

was no sudh limitation affecting, tke
bringing, of an action to recover a legacy.
See Mass. Gen. St. c. 97, § 22 Ke?it v.
Duinhain, 106 Mass. 586, 591 ;Brook.-s
v. Lytide, 7 Allen, 64,- 66. lie also
learned that as his father's wvill gave lim,
after his inother's death, the saine estate
that lie would have takcn by. inheritance
had there been no will, the law looked
upon the devise to him as void, and
deemed hlm to have taken the estate by
descent. What lie lad supposed to be a
sj)ecifie devise of thIc estate to lim was
then a void devise, or xio devise at al;
and lis parcel of real estate, b)eing, lu the
eye of tIe law sirnply a part of an un-
devised residue, was of course liable to
be sold for the payment of the legacies
contained in bis father's wvill. It wvas
assets whicl. tle executor wvas bound to
al)ply to that purpose. This exact point
had bcen deterined in the tIen recent
case of Ellis v. Page, 7 CusI. 161 ; and
Mr. Itigalis wvas finally compelled to see
tIe estate, the undisputed possession of
whicli lie lad enjoyed for so mnany years,
sold. at auction by the executor of has
fatlier's will for $1 35,000, not quite
enougli to pay the legacies to lis cousins,
whicl legacies, witli interest from tire
expiration of one year after the testator's
deatl, amounted at the lime of thc sale
lu 1862 ) to $143,000. The Messrs. Joncs
theinselves purclased the estate at tle
sale, decming tle purchase a good inveat-
mient of thc amount of their legacies, and
Mr. Ingalis instituted a syst ým of stricter
economy in bis domestic expenses, and
pondered mcl on thc uncertainty of tle
law and the rnutability of human affaira.

By oneo of tliose curious coincidences
whicl so often occur, Messrs. William
and Artliur Joncs liad scarcely begun to
enjoy the inereased supply of pocket
rnoney affordcd tIen by the renta of their
ncewly acquired property, when they ecdl
received one nrorning a summons to
appear before the Justices of the Superior
Court, Ilto answcr unto John Rogers in a
wvrit of cntry," the premises described ln
the ivrit being their niewly acquired estate.

The Messrs. Joues werc at firat rather
startlcd by this unexpected proceeding;
but as tîey lad, when they rcceived their
deed from Mr. Ingalls's executor, taken tlie
precaution to have the titie to their estate
examined by a convayancer, who lad
reported that lie liad carried bis examina-

tion as far back as the beginning, of the
century and liad found the title per-
fectly clear and correct, tliey took courage,
and waited for further developinents.
It 'vas not long, how~ever, before the facts
upon which. the writ of entry had been
founded wcre made known. It ap-
peared that for soine tinie prior to 1750
the estate liad belonged to one John
Buttolph, who died lu that year, leaving
a will in which lie dcvised the estate ccto
m-y brother Thomas, and, if hie shall die
without issue, theni I give the same to
nîy brother William." Thomas Buttoipli
had held the estate until 17715, whien lie
died, leaving, an oniy daughter, Mary, at
that turne thc wife of Timothy Rogers.
M\rs. Rogers hefl the estate until 1790,
whien she died, leaving two sons and a
daugliter, This estate she devised to lier
daugliter, who subsequently, in 1800, con-
veyed it to Mr. Thomas Ingalis, before
mcntioned. Peter Rogers, the oldest son
of Mrs. Rogers, was a non-coxupos, but
lived until the year 1854, when hie died
at the, age of 75. Hie left no chiîdren,
liaving neyer been married. John Rogers,
the demandant in the writ of entry, was
the oldest son of John Rogers, the second
son of Mrs. Mary Rogers, and the basis
of the, titie set up by lira was sub-
8tantially as follows. Hie claimed that
under thc dccision in iIa yiward v. Iie,
12 Gray 49, the wvill of John Buttolph
tail, the law construing the intention of
tIc testator to have been that the esLate
should belong to Thomas Buttoipli and to
his issue as long as sucli issue should
exist, but that upon the failure of such
issue, whenever sudh failure might occur,
whether at the deatl of Thomas or at
any subsequent limie, the estate sliould go
to William Buttoipli. It lad also been
decided in Corbin v. Healy, 20 Pick. 514,
516, that an estate tail does naot descend
ln Massachusetts, like other real estate,
to ai the children of the deceased owner,
lu equal shares, but, according to the old
Engylisl rule, exclusively to thc oldest son,
if any, and to the daugliters only ln de-
fault of any son; and it had been further
decided in Hall v. Priest, 6 Gray, 18, 2-4,
that an estate tail caninot be devised or in
any way afl ected by the will of a tenant
in tail. Mr. John Rogers clainied then
that the estate tail given by the will of
John Ruttoipli to Thomas Ruttolph lad
descended at the death of Thomnas to his
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