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concil juriedictian ovér thé original allowancès
for roads within thé municipality, and émpowers
thé council1 ta paee by-laws for presérving as wéll
as for selling thé timber aud treés thereon, wé
muet, I think, hold that after thé passing of a
by-law for préservation of thé timbér, a persan
who cute thé timber, as thé défendante havé doné
hère, in violation o? thé by-law, cannot exempt
himeel? froin liability by producing a timber
licensé isued under cap 23 of thé Caneolidated
Statutée of Canada. It has béén contended that
thé license le a sufficient protection ta thé défen-
dants3, upon thé ground that, as îe contended, thé
Municipal Act, which confère power upon thé
municipalitiée over thé road allowancee, duee not
namé thé (Jrown, and that theret'ore thé Crowtt
is not hotni, nnd that a Crown licensé, which, it
s sait, thèse timber licenes are, muet prevail
ovèr thé by-law of thé municipalitiée. ]But thé
power which je conferred by thé législature upafi

'thé municipalitiée le a power spécially affécting
tsé rond allowancee, thé sal and frééhold of
which is in thé Crown, and sa thé éstaté of thé
Crown.ie what je directly affected. hy thé act, and
thereforé thé Crown, in my judgment, le hoýunit.
In fact thé soil and frééhoid o? thèse road allow-
ancés is veted in thé Crown, enbjéct ta thé rights
o? thé public thérein, andt enhject ta thé rights of
thé municipalities ta pase by-lawe for thé pré-

servation or sale o? the timber growing théréon.
It appéare ta me, thérefore, that whatéveir right
thé défendants may havé had under thé licenseg
produceit. ta cut timber grawing upon thé road
allowancee in question if théré had béen no by-
law, that right céaed upon thé hy-law having
passee, and thé acte of thé défendante, subsé-
qnéntly ta their having notice of that hy-law,
cannat bé justifiéd under a licensé thén in exis-
tence, although ieeued préviouely ta thé pageing
of thé hy-law. In Theé Corporation of Burleig/t
v. Campbell (18 C. P. 457) it wae nat conténdeit,
neithér was it in this case héforé us, that thé
licenses produced did nat givé any authority ta
thé licenséées ta cut thé tinibér growing upon road
allowancée. It was assuméit that théy did,
because thé sal andt fréehald o? thé rond ailoir-
ancés are veetel in thé Crown. and bécausé thé>'
weré flot excepteit in thé licénees ; but, I confése,
it appéars ta me doubtful that thèse licences
confer any authorit>' whatévér ta cnt timbéf
growing on road allowancee. aithough theré je no
exception af them in thé licénee. Thèse licensée
hait no éffect whatever, éxcépt such as je givéil
ta thém hy thé Statuté cap. 23 of C. S. U5. C. Thé>'
do flot opératé as grants fram thé Crawn, In right
of thé Crown béing seiséd of thé sali andt free.
hait: théy are isued hy an officer naméd in thé
statuté, andt havé no opération whatever, éxcépt
such as te canferréd hy thé statute. Now thé
statuté provides that thé, Cammisejanèr of Crowfi
Lands, or any afficér or agent under him antha-
risét, may grant licènees ta cut timbér on thé
tiugranteid lands o? thé Crown; andt thé statuté
furthèr enacte that thèse licene shall confer, for
thé timée being, On thé nomméee, thé right to také
and keép exclusive Possession Of thé lande s0
describét.

Now, can lands which thé Municipal Institu-
tions Act déclares s/juil be deened cosemon, and
public highwzys1,, be lande which camé undér thé
désignation o? "6thé ungrantèci lande of thé
Crown," in cap. 23 o? C. S. U5. C., althaugh thé

sol and frééhold bé in the Crown ? It appears
ta me that the lands over which the Commiesioner
of Crawn Lande ie given power ta grant licenes,
are thosé ungranted lands which it is competent
and légal for thé Crown ta grant, and flot lands
which are devoted to a spécial publie purpase,
which éxcludée the possibiiity of their evér being
granted by the Crown. So, in like manner, it
cannot be that a licensse of a timber license,
granted under the statute, eau také and keep
exclusive possession of the common and public
higqhwatls. As, however, the act declares that
the license shall confer on the licenee such rigbt
Over ail the lands comprised in thé license, it
Would seenm ta foliow that common and public
highwcgys cannot be comprised in the license. ln
this vièw it would be unnecessary ta except them
ln thé licensé. Neither dues there seem ta me ta
be anythingr unreasonabie in holding, where à
licensé describes a large territary, comprising
Within thé description of ite limite divers com-
mon and public highways, that ail that the license
operates upon is the uugrantéd Crown lands
COMPriséd within the description ; that is, thosé
lands capable of being, but flot yèt, grantéd;
ani go exoluding fraru the opération of the
license ail cornona nd public hi.qhwiys. Thé
élfféct of aur ju Igmént in this case is that, as ail
thé acte compiainéd of were com'nitted by the
défendants afrer they hail express notice of thé
by-law, atid in defiancé théréof, thé verdict for
thé plaintiffs will stan i for thé whole amount.

GALT, J., concarréd.
Rule di8charg'ed.

COMMON LAW CHAMBERS.
(Ilepore by HENay O'BI3REN, Esq., Bcirrister-at-Law.)

In re RiORARD B. CALDWELL.

Evideace of accomplice.
HelZ: I t le not necessary under the Extradition Treaty

and Act, that an original warrant ehould have been
franted in the Ujnited States, for the apprehiension in

iS hsCauntry of the person aecused, to en'jble proceed-
Inl4a to bo ett'ectively takea against hir n this Province
for an offence within the treaty.

2. Thé evidence of accoinplices ie sufficient to estiblish a
charge for the purposes of extradition.

3. Where the crime cornes witlein the treaty. it le imma-
terial whether it ie, according to the laws of the United
States, only a misdlereanonr and not a felony.4. A mltgistrate here holding an investigation for the
purpose of extradition should not go beyond a bare
enquiry as to the primZfieeie criminality of the apeused,
and ehonîld not enquire intu mattere of defence whieh do
flot affact euch crirninality.

[Chambers, Mareh 25, 18 70-Àt. Wilbon, J.]
Awrit of habeas corpus wae obtained on behaif

Of thé prisoner, directéd ta thé Sheriff of thé
CountY o? York and othere.

The returu etateit that the prisoner wai detaifll
éd undér thé warrant of thé police magistrate Of
thé City o? Toronto, on a charge of forgéry colfl
mittéd in the Ulnited States, againet thé laws Of
that country.

J H. Cameron, QCfor thé prisoner, urgéd
thé following Pointe in favour of hie diechmarge.

1. Théré wae no charge made in thé U0 ited
States béfore or since this charge.

2. Thé charge le only an thé évidence of $1
accomplice.

8. Thé offencé charged ks flot forgery withifl
thé law o? thé United States.

LOCAL COURTS' & MUNICIPAL GAZETTE. [September, 1870.140-Vol. VI.1


