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Some tume ego be brougbt an action against the
deiendants, wbo are eppellants referred te aboya,
for an infringernent of bis (plaintiff's) trede
mark; and the complaint prayed for an injunc-
tien enjoining the defeudants, and pernianently
restreining theni froni what tbe plaintiff Gillott
dlaims is a trede mark, to vit: No. Il303."
Tbe testiniony in tbe case tended to rehow thet
for meny yeers the plaintiff hnd ued this innm-
ber Il303" with tbe label ; that the nuinber was
bis. trede mark; that hie originated if and bas
used it constently for twenty yearq. lus8 Dame
as manufacturer and the No. were impressed on
tbe pen, and tbe No. was aiso printed conspicu-
ou8ly ou tbe label on tbe top of the box 'wbich
contained bis pans. Tbe complaint furtber sets
forth thet tbis nuniber always designated tbe
sanie patterni and style of pen, and bad becorne
volt known to the trade as the plaintiff's trade
mark, s0 tbat these pens 'were ordered by tbis
mark, end that tbey bad a bigb reputation and a
lreenle. coniniee te t manufat ofae
lrgceala. Furber, tb dmanutsbavse
pens, and tbat tbey imitete tbe plaintiff's trada
mark ia every respect except ini name cf tbe
manufacturer.

Tbe issues fornied by tbe pleedings were tried
before Mr. Justice Potter et special terni in
Noveniber 1864. Tbe court on that trial, wbich
lasted severel days, found efter due deliberetion,
that the plaintiff Gillott bad used tbis trade
mark on pens since the year 1839, and on labels
since 1842, and that this usage bad become well
known to the trade. It was islso found thet tbe
defendants adopted it, as cherged, Ilwith a
knowledge of tbe pleintiff's rights to the saine,
and with tbe intent te obtain for tbemselves the
profits and advantages te wbich the plaintiff vas
excluQively entitled, in the use of lais truide mark,
and to niusleed the public, and defraud the plain-
tiff in tbat respect," That the plaintIff, by the
adoption and continued use of the letters and
figures-", No. 303" as bis trade mark, bad in
this manner beconie entitled to the exclusive use
cf it for tbis purpose; that it vas no defence
that tbe sanie freud bad beeu practised by
others ; tbat acquiescence could not be inferred,
and tbat it was revocable if it, could he. The
final conclusion of the spacial terni court vas
that the injunction restreining the defendeoits
froni the use of tbe trade mark-6-"No. 893"y
should be susteinod and continued with cosita of
suit.

Tbe opinion of tbe court vas delivered by

LEONARD, P. J -Tbe design te defriaud by
manufacturing and packîng pans in ail respects
Sirnilar te the plaintiff's, excepting only in the
use of the nanie, appears very plainly. I cati-
not renson s0 nrtificielly as to diQguise this
conclusion froni myself.

To tbe docision of the court the defendants
excepted ; first, to the admission of certain Sesti-
inony on the trial, and genorally, to the decision
Of the court sustaining the tredie niark. Tbey
also insisted tbat it vas 500 late for plaintiff te
dlaim the exclusive use of the number 303, evefl
adniitting it te bo a trade mark; be kuew that
others were usine it long before eny legal pro-
ceedings vere cotamenced against the defondanta.

The defendanta, not being content with the
decision of Justice Potter, of spoial, terin, tooh
an appeal to the genoral terin, vbere it val
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argued last montb, and the dîcision ivhich we
give below, bas just been rendered by a inajority
of tbe court, Ingraham, J., dissenting.

The plaintiff had the number 303 first in use.
We see by bis notice in "lcaution" that he li-iew
that others bad also used the sanie combinsition
of nunibers for the purpose of defrauding bim.
but it does not eppear that ho bcd discuveredl
anY individuel whom he could atî;ick its au
offeinder;- nor cen 1 believe thnt a -"Uaui" to
the public ageiost tbe fraudulent use of lbis de-
vice eu be deenied an acquiescence ini the use hy
otbers of the particular arranguàet of nu in ert§
upon steel peas and pacekilag- boxes, whi h the
plaintiff bad first adopted an ,d used, ad which
bad corne to be a designatioli of a particuitr inxd
popular pen witb the public.

It la also to be observcd tbat the defeudants
have nlot excepted to any fact as foutid by the
judge. Tbe exceptions ere confined only to the
Conclusions of law. As the defendauts bave
found no feult with the facto as found by the
judge wbo tried by the cause, tbe generel terni
ougbt not te diacover any, particularly, as it
does not aid the ends of justice.

I arn for affirrnlng the judgrnent, 'with costa.

CORBESPONDENlCEs.

.Appointmend of Officiai As.signees.

To THEC EDIToaS 0F THEc LAw JOUitNAL.

GE&NTLENMN,-JUSt before the publication of

your article in the lest issue of the U. <J. Law
,Journal, a question of some importance upon
the subject referred to, came up, as questions
do very frequently erise, upon which I should
like to see some discussion in your Journal.

The creditors prosecuting a compulsory pro-
ceeding by attachment in insolvency, applied
to the j udge of the County Court here, under
the lBth eub-section of the Srd section of the

Insolvent Act of 1864, for an order appointing
a meeting of creditors to be held before the

judge of and in another county. Our judge
did not refuse, but granted the order as asked
for, intimating, however, that although he was
aware some other county judges had made
similer appointrnents, he hiniseif entertained
grave doubte as to its legality, for that the
worde of the lSth sub-section failed to satisfy
him. that he Was at liberty to impose euch a
duty upon the counrty judge of anotber county,
or that the duty could be discherged et ail by
any one out of the county where the proceed-
ings were being carried on; tbat there was
nothing in the statute to require the judge of
the other county to discharge the duty, and
he might welî say, upon euch an appointment
being made for him,4 that hie own appoint-

a mente were ail that ho could reasonably be


