
52 THE IJEGAL NEWS.

He brouglit his action for the value of the use
of bis rights as riparian proprietor, by the die-
fendant who moored bis raft opposite the
plaintiff 's property. 1 have no doubt wbat-
ever that lie could relinquish for a consideration
the rigbt to the free use of the beach in so far
as it miglit be impeded by this raft. Witlî
regard to the amount, there is $10 a month
asked;- but tbe action was taken on the 26th
Jâne, 1878, and the value is asked at $10 a
month from the lst .lune, 1875, tup to tbe lst
June then la3t p)ast, whicb, of course, wouild
mean up, to Jâne 1877 only=-makinig two ycars
instead of tbree that are asked. Then the evi-
(lence shows that it is the custom uîot to charge
for the winter montbs, wbich would leave only
two seasons of six months each. Besides,
this appears reasonable and right lu itselt, for
In winter the proprietor relinquishes niothinig,
and the raftsman guts nothing appreciable.
Therefore, judgment wiIl go for $120 and costs.
As to the attacliment, there it is; it was issued,
and it is not contested. 1 sc 110 affidavit oni
'which it issued, and probably oine was necessary,
but it was only necessary for the issuing of the
writ. Once that the writ bas issued, it eau only
be set aside by a proper form. of contestationi.
Therefore it must lie held good.

[n ucview, the juudgment was refornued, 9)
July, 1879, and defendant was condemncd to
pay $1 74.10; each party to pay bis own costs,
the plaintiff 's declaration baving througbi amn-
biguuity misled the judge of first instance.]

Maemaster f ('o., for plaintiff.
Abbott ýýV Co., for defendant.

Amos v. Moss et ai.

Pleading-Renunciation of pre8cription by
payment.

.JOHINSON, J. ThO firm of A. & E. Amos, wbich
failed and madie an assigimnut, 15 110w repre-
sented by the plaintiff tnder a re-assîgnment
to him of the estate, and lie brings bis action
now alleging that A. &. E. Amos, oit the
2Oth March, 1876, being indebted to tbe de-
fendants in the amount of sorne over-due njotes
which the defendants had discounted, gave
them, as collateral security, a draft on Quebec
for $915.75. Tbiat ail the notes for which this
du'aft was given as security have heen paid;
and, in the meantime, the defendants having

collected the draft wrongfully keep the pro"
ceeds, and it is for the amount of the draft
that the action is brought. The plea is, that
the draft was given in part settiement of ail
old balance due the defendants, and which1
tbey insisteil on settling before they wouid'
discount the notes. The answer is general'
At the argument it was contended that the de-
féndants' pretensions were bad in law, because
the 01(1 caim. wbich is said to bave been settled
by this draft, and l'y a fùrtber payment of $200
in cash, wvas in fact an undue preference givel
on the occasion of a previons failuire of thO
plainitifl"'s firm -and it was also said that tl'e
debt of the plaintiff 's firm, on accounit Of
which the ,plea alleges this draft to have
lieen given, wvas prescrilîed, and that t.herefol'e
the plaintifi' can repeat the amount as in thO
case of a paynient prohibited by Iaw; but therO
is nothing of ail this in issue by the record-
There is no special answer settipg np a first
insolvenicy, and the consequeiit nullity of the,
transaction oni accouint of its being- an illegS

tpreference; and thei' ean lie no doulit, whethef
prescription is rcgarded as a presuimptiouî Of
paymenit as unider the old law, or as 8
absolute extinction of the deît> under the newi
it cant be renounced. The plaintiff had tO

prove bis case as alleged-i. e., lie bad to prove
that the draft was given as a collateral securitf
only, and he lias failed to do so. I think ail1
the matters alludcd to iii the e%,idence werO
irregiîlarly gone inito tndner the' issue as
stands. 1 see evidence of a scttlment of ac'
counts offered l'y the defendants, and objected
to; b)ut it is not, necessary to go into that, fi.
the plaintif bias failed to make out a a0
Action disinissed.

[The above judgnîent was confirmed in 1
view, 9 July, 187(9, Mackay, Torrance, Papineat5

'14.
Lorangqer 4- Co., for plaititifi.
l)iiilop 'V- Co., for ilefendant.
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