
TRAVELLING BY RAIL

B3ut wbere it bas beeu agreed. that, in
corisideration of a free pass, the passen-
ger shaii travel at bis own ris-k, such
agreement xviii ho heid good, ani xviii be
taken ta excinde ail liabiiity on tlhe part
of the comnpany for any negligence-even
thonugh gross or wilful,-for wbich they
wouid otherwise have been liabi-. 0f
course, it would be diflferent were an
action brought for an indepenÏdent wrong,
sncb as an assauit or fal8e imprisonment:.
nor does sucb agreement take away any
liability that iiiiglt ha incurred as ta
crimin-al proceedinigs:. MrCacwey v. F«r-
ness R. W, L R. 8 Q. B1. 57.

Sa Iong ago as the days of Sir James
Manmficld, it was heid in Ch~rist;" V.
Griggs, 2 Camp. 79, that there is a dif-
ferencto between a contîact ta carry goods
and a contract to carry passengers. In
thie former case the carrier is liable for
hîs freight irr cvery event, but ha doas
not warrant the safety of bis passengers.
lus undcertalk-ing as to them goes no fur-
ther than tlïis, that as far as human care
and foresight can go, ha xviii provide for
their safe cour cyance. Sa if the break-
ing- of a coach is purely accidentaI, the
plaintiff xvii hava no remcd.y for the mis-
fortune ha bas oncountered. The con-
tract made by a general carrier of passen-
gers is ta take due care (including in that
tarin the use of skili and foresight), ta
carry his living freighit safely: and it
docs not amount ta a warranty that tihe
carriage in xvbich he traveis shahl ha in
ail respects perfect for its purpose, ï.e.,
free from ail defects likely ta cause peril,
although those defeets xvere such that no
skili, care or foresigbt could have detected
their existence 1?Readlwud v. Mîd/and
R/. W., iL. R. 4 Q. B. 379 (Ex. Ch.) aiso

. R. 2 Q. B. 412, and the cases therein
,cited. An obligation ta use ail due and
proper care is founded on reasoBs obvions
to ail, but ta impose on the carrier tire
burden of a warranty that everything lie
nccessarily uses is absolutely free fram de-

fects likeiy ta cause parul, when from the
nature of things, defects must exist wbieh
no skili can detert, and the affects of
which no care or foresight eau avert,
would ha ta comipel a man by implication
of law and not by bis oxvn will, ta prom-
ise the performance of an impossible
thing, and wonid ha directly opposed ta
the maxima of law, Il ex non cogit ad
imipossibilia," IlNema tenetor ad impas-
sibilia.' "Due cane," bawever, undouht-
edly ureans, (havinz referenc to the na-
ture of the contract ta carry,) a high
degrea of care, and casts on carriers the
duty of exercising ail vigilance ta sea
that whataver is reqnired for the safe
conveyance of their passengers is in fit
and proper order. But the duty ta taire
due and prapen care, liawever wideiy con-
strued, however nigorously enfonced, xviii
not, as thre plaintiff Readhleaýd songlit ta
do, subject a nailway company ta the
plain injustice of heing compelad by
law ta maire reparation for a disaster
arising from a latent defeet in fixe ma-
chineiy xvhich they are obIiged ta use,
which no human skili or care conld baye
prevented or detected. ln this case, the
accident was causedl by the hreaking Of
the tire of one of tixe wvheels of the car-
niage, owing ta a latent defect in it,
which was not attributable ta any fauit
on the part of the muanufacturera, iior was
it diex ieprevionsiy ta the break-

ogo v.~ . Chester ý flolyxead R. W.,
2 Ex. 251, shows that wben a competent
persan is empiayed ta maire the tire of a
wheel, for instance, and employs proper
inateniais for thre work, the company xviii
not be hiable for any damage arising from
a defeet in the tire which it was impos-
sible ta detect, and s0 prevant tire acci-
dent. In the Court of Appeal of the
State of New York, howeven, it xvas heid
that a warranty was annexed ta the con-
tract ta carry madeý by railway companie8,
A/dca v.Neu, York Centra/R. W., 12 Smith
102 : but the Ainerican cases on thls
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