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yention of a, jury, 1 amn of opinion, that had tise whicis a judge's order was necessary, that ail
case been properly brouglit before thse County proceedlings be stayed on thse verdict until the
Court, iuchi! n objection could not be sus- fifîis day of Micisaelmas Terre uext.
tained. Thsis is a very important question, aud, Order acco7rdingiy.
as tisis is, 1 believe, the first occasion on whicis
tise construction of the Law Reform Act, as re-
gards this point, bas been bronght up, I have FITZ-,MMOnS v. MOINTIRE.
tisonght it expedient to state my reaeons. Tise
first suis section of the 17tis section of thse Law ProvbiionRigkt of Caaaty Joldge to strilre out of rîerr,

Reforin Act enacts, that ail issues of facts and C aslaflaat ashoa i aidaa-ota

asseesments cf danages in the Superior Courts A county Court Jodge at tihe trial of a rase, ruade an
of Comnmun Law relating to deist, covenant and rTî, ulaa, tise application of Plaintiff's counsci, stnik-

contîact, ~ ~ ~ ~ ~ ~ ~ ~~in 0ie th aon slqise ra- î't a raunt of tise deriarsation and ail pleadings
conrac, wen he mout i liuidtedor s- elating thrto, because thse Pleadiaga thereundar Oust-

certained by the signature of theo defeudant, masy ed hisjursclicrion.
be tried and assessed in tise County Court of thse Heff, thiat lie lat, tiha ro-,er 'ta to do0.

coanty wbere tise venue is laid, if the plaintiff lela a, 1?iat if prohibîition hald bren appiied for brfore
desiro ~ ~ ~ ~ ~ ~ ~ tra it, unseajdg fsc Spro outu~uid only have been granted o a tsai rouet.
desie i, unessa juge f snb Sperir Curt That dlierrut rausea et astion hsabaIdet isa nae deela-

shall otherwise order. The second suis section is, ration niay bc sevoresi and tt'ied separately.

IlAil issues of fact and assesemeunts of damages [Chamobers, Junc lti, 1869.]
in actions lu any County Court, may bse tried and Tho Record in this case contained tiaree counte;
aseessed at the election of tise plaintifi' et any Ist, for breacis of covenant ;2ad, for assault ;
sittings of Assize and Nisi Prins for the county 8rd, trespass quare domnum fregit. Te the third
lu wbicis tise venue is laid, witisout any order for count Mdadnt pleaded "that the dweliing
that purpose. Tise otiser snb-section of section bouse was not the plaintiff's, s alieged." Tise
17, has no isearing on tise presenit question. Sec- record was entered at tise lest sittiugs of the
tion 18 le as foliows :lu amnenst of the second County Court ut iPembroke, and a summons for
section of ch. 131, cf tise Conaolidsted Statutes a prohibition was granted before, but nct served
of Upper Canada, sutitled Il an Act respecting tili aftcr triai. At tise triai, defendant's counsel
Jurors and Juries," which said second section oijected te tise juriedliction, as tise titis to land
enacts, tisat issues cf fact shall bo tried by a wa brougbt iet question by tise pies taý the tisird
jury, unless otherwise provided, it is enacted, count, sebereupon tise plaintif's counsel aPPiied
let, that ail issues of fact in any civil action to the jurige f'or an order striking out thse tisird
vhien brougist in eltiser of tise Superior Courts of cormnt and ail pleadings relaiing tisereto-wbic.
Comnion La-w, or lu any cf tise County Courts cf was granted, and tise judge proceeded to try,
Ontario, aud every asseesment or eniquiry of sud tried the remaining issues. A verdict was
damuages lu every sucis action nsay, and in tise given for plaintiff. Tise somnus for e prohibi-
absence of suds notice as ln tise next suis-section tion haviug been served, wes now argued isefore
mretioned, shall bse ieard, tried sud assssed by Mr. justice Gwyuue.
a judge cf tise said courts ailiout theo interven-
tion cf a jury, provided that if any eue or more HaOrrison, Q C., shewed cause, sud couteuded

of tise parties requires sncb issue te be tried or that tise tbree counts lu tise declaration contaiued
damages to be assessed or euquired of isy a jury, separate aud distinct causes cf action, sud thse
ho shall give notice te tise court lu sisici snch judge at _triqIl had power te sever them. Tise
action is pending, aud te tise oppoaleprt ia judge haviug slruck ont tise third! cotant sud
ho requires s jury. It wa coutcnded ou behaîf pleadinge reiatiug tisereto, tisere ws uotbing o
of tise defeudant lu tise preseut case, tisat tise tise record to take sway bis jurisdiction. Tisat
foregoing provisions of lise first isuisscinbp tise judge isad power to mâhie sucis an order, but

ply ~ ~ ~ ~ ~ -scin ony8 csel wsc is ug tisat if ho isad not doue se, but hast allowed tise

et tise triali s a judge of tise court lu preeidine record to romain as it wss, ho couid. have tried
action is brougise, or ut any-rate that ne Couny tise issues on tise tiret twn counts, sud iu that

Curt jdeconld decide any issue of fset lu P. case tise proisibition migbt bave gene as t0 tise
jae rudgeti n fteSpeirCut i tisird cont ; sec lih v. Jonides, i E. & B. 883,

cut et brus luaecnieSpriaCut ii- sd Kerlriu v. Ieerkin, 8 E. & B. 899.

l cannaI egree lu ibis view, hecau8e it woald Osier, lu support cf sumnmons, couteuded that,
have tise effect of uarrowing to a very consider- as 8oon as tise pies hriugiug tise titie to land int

abie exteut wisat was oisviously tise intention of question :was pleaded, tise judge's jurisdiction
tise Legisiature, nanaeiy, to avoid tise intervention ceased, aud be bad no power to do auything

of a jury iu ail cases wýbere bbc parties did net wisatever iu tise case tisereafter.
ueceeearîly require it. If Ibis construction were GWYNNP, J.-Tse defeudaut oistaiued s, sucn-
Rdopted. ibis state of tisings wonld arise, uameiy, mous cailing upon tise plaintiff te sbew cause
tbat ail issues from, tise Couuty Courts isreugist wisy e writ cf proisibition sisould nt issue to
for trial at any sittinge of Assize aud Nisi proisibit tise judge of tise Coulity Court cf lise
Prins, muet ho tried isy s jury, sud tisat tise pre- Counuy cf Reufres fromn furtiser proceediug avili
siding judge at Nisi Prins conld try sncb issues a cause in tise County Court et tise suit of John
ouly without tise intervention of a jury, as were At izîomo v. James Mcfutyre., Upon ergu-
raised lu actions brougist lu bis owu court. Thsis ment cf tise summous it sppeared tisat tise decia-
conjstruction is se mucis opposed te wlaat was ration lu tise cause contaitied tisree counts ; let,
evidently tise intention cf tise Legisiature, tisat for breacis cf covenant ; 2nd, for assauît; sud
iu tise absence cf express words te ibat etfect, I Brd, trespase quare domum freyft, aud asperta-
do not feel nayself warrnted lu giving effect te it. vit cf chiattels. Issues, lu fact, were joined in

iRy judgmenî Le, tisai as tiss case is one lu respect cf tise causes of action lu tise let sud
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