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The defendants alleged that the effeet of the documenta, whieh
consisted of a formai agreement, signed by the, original parties
thereto, dated the 6th May, 1908, and a joint letter f rom the same
parties to the defendants the Rloyal Trust Co., enclosing the agree-.
ment and certain titie deeds relating to the lands to bc by that
company held in escrow for both parties, wus a completed agres-
ment to purchase, and not an option, and that, in any event, they
had exercised the option to purchase within the time limited by
the agreement and the joint letter; and they claimed specific per-
formance.

The agreement was expressed at the beginning of it to be an
Cgoption," and by the ternis of it the purchase money, $250,000,
was made payable as follows: $12,500 at the execution of the
agreemùent; $3 7,500 on the 6th May, 1909; $50,000 on the 6th
November, 1909; $50,000 on the Gth May, 1910; $50,000 on the
Gth November, 1910; and $50,000 on the 6th May, 1911. And it
was agreed that the down payment of $12,500 was to, be regarded
as the price of the option, and was to be forfeited if the option wus
not exercised, but, if exercised, was to be regarded as part payment
of the purchase-money. The joint letter, which was prepared hy
the solicitors who drew the agreement, after reciting the various
documents relating to the titie which were enclosed, proceeded:-
" It is agreed that the said William Marshall or bis assigna shall
have sîxty days' grace for the payment of each of the instalmentes.
. . . It is also agreed that the payment of each inatalmieut ia

to be made by William Marshall to you, and that you will theu
pay over to Robert Gilmour Lec 'kie the amount received by you.
It is expressly understood that, in the event of the instalments of
$37,500 due on the 6th May, 1909, of $50,000 due on the 6th
November, 1909, and of $50,000 due on the 6th May, 1910, not
being paid withîn the sixty days agreed upon, the agreement of
option shall become nuil and void . . ...

The appeal was heard by Moss, C.J.O., OSLER, GARROW, atl]
MACLAIIEN, JJ.A.

.A. W. Anglin, K.C., and J. Wood, for the plaintiffs.

G. F. Shepley, K.C., and G. Bell, K.C., for the defendants
Marshall and the Grpy's Siding Development Co.

J. A. Worrell, K.C., for the defendants the Royal Trust CXx

Moss, G.J.O., aaid that upon this appeal four questions were
presented for determination: first, as to the nature of the instru-
ment of the 6th May, 1908-whetlier it was an option to buy thic


