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on the morning of the 3rd Octoher. The eheques were held
until just before noon on the 4f h October, when thev wcre re-
turned to flic plaintiff bank unaeceptcd and marked "net suffi-
cient funds." The plaintiff hank thereupon gave a ClIearing
flouse slip-equivalcîit to cash-to take up the cheques.

The action was tricd wifhout a jury at Toronto.
W. N. Tilley, K.C., and G. L. Smith, for the plaintiff banik.
Wallace Nesbitf, K.IT'., and R. Wardrop, for flie defendant

batik.

MIDDLETON, J., said that this action was brought uiponi the
theory that thcic wvas moncy standing to the credif of Ma 'Nbee &
Wi*lson at the finie the cheques werc preseîitcd, or thakt there
-would have been such xnoney save for the împroper aets oif thbe
defendalnt bank; and thaf if was, therefore, the diîty of thi, d(--
fendant batik, whieh had reeived the cheques through flic
(Clearing Huse, to have inarked, tliem good and te bave treatcd
themt as paid.

If the plaintiff hank 's claini wcre bascd upon fli tere faet
thiat thore werc funds in the liands of'the defendant batik avail.
able for payrnnf of flic five chcques, flic plaintiff batik would
fail: Hopkinson v. Forster (1874), L.R. 19 Eq 74. But livre
the situation ivas enfircly different.

The obligation of flic defendant batik f0 flic plaintiff batik
was nlot that of a bank to flic payee of a clicque drw i liv 11)'\ its
customer. Wlica if, by virtue of fthe (iearing Ilousef tra;iii;nsaton
had ifself becorne the' lolder of flie cheque, ifs obi %to aN to

tark flcheque good if t here werc funds thliua lbeo
fiiu(Ns whicli would bave been available to Ineetf the payincafi buit
for ifs own wrongful acf.- So long as if liad or o11gh1t fo av
f und.4 to answcr thle chcque, if had no riglift f eiii;ind rccupi1-
mlenit front fthc depositin)g banik, and fli eeoupientii was obtaillcd
by thait which ivas in f rut h a misreprcsenfaiînji of Ilie truce
stafe of affairs. The defendant banik had i«rpr vhre
against Maybce & Wilson'. account flirce othcrihqu, andt so
Ieft thie aceount witliout sufficient funids to pay the fl\vivecques
beld hy flic plaintiff batik.

Pie case is of importance as indicafing fthc possîilities of a1
s-itilationi whicl i nust frequenfly arise; and if is open f0 questio
whether legisiation is not needed to rcînedy flic cvil. Whcni à
eustomier draws a cheque upon bis batik, and there arc, funds Io
answer, if when presented, why should the bank lie at libeoy icfi


