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and you required more. But here a poor man
in the country is souglit to be charged £150
as a retainer. If lie hiad been told beforehand
by his lawyer, that his fees would anîount to,
£150, hie miglit have said that lie thouglit he
could settle the case for £75, andi get rid of
the trouble of ]itigation. I therefore put my
judgment in this case upon tliis ground: dis-
tinctly recognizing the riglit of counsel in
thi8 country Lo, bring an action for the reco-
very of their fees, I will not recognize the
riglit of an attorney, after the case is over, to
bring an action for extra services as counsel,
without having notified bis client that lie
would have to pay more, and without oh-
taining, bis assent to pny more. In this
case, there is in my opinion, 110 evidence that
De Chantai was notified that the usual attor-
ney's fees would not satisfy lis counsel, and it
was only fair and necessary that lie should be
notified, as lie ight hiave been able to inake
a better settleinent inîiself with bis adversary.

DRUMMOND, J. Although agreeing in prin-
ciple with, at least, two or thie judges, I dissent
fromn the application of that priniciple to the
present case. The Chief Justice lias mnen-
tioned two cases at Quebec wbiere the Courts
granted judgments for retainers. I reinemn-
ber two or three cases here, one by Mr.
Devlin against Dr. Tutnblety, iii wbichi
tiie plaintiff recovered a sumni for his retainer.
I also reinember a case soine years ago, before
Chief JusticeVallières, in wbichi I obtained xny
fees as counsel for the defence iii a case before
the Crimninal Court. I do riot think thiat the
opinion of the bench lias been, that no person
is entitled to an action agaiust hiis client, un less
there bias been understanding bet'veen themn.
But even supposing this, have we no proof
that there was sucli an agreenent bere ? I
think so. I cannot draw a distinction between
ignorant men who cannot write, and those
wbo can write. Besides, De Chantal wvas a mnan
who had long practice before this Court; lie
knew well the rneaning of a retainer. It is
proved by the witness Elliott, that lie knewv
and said lie was paying more than the taxa-
ble costs. The rules followed in France and
in England, apply to the profession as it exists
there. In the United States, I believe the
action? is always allowed, and the profession is

in a soinewhat similar position bere. I have,
therefore, to dissent froni the majority of the
Court. I would not confirin the judzgment as
it stands, but I think that Mr. Burroughis
should Le alloved bis taxed costs, exclusive
of whiat le bas aiready received for retainer.
The -Enquête was long and diflicult, and it is
proved that D)e Chantai ivas iii the habit of
getting bis receipts for the money lie paid
during this tinie, read to bini by a inemaber of'
the fainilv.

T1 he inolifsof thejuidgmneiit are:-
Considerîng tîmat the defendant biad paid to

the FlaimîtiWl and advanced for cbarges madIe
by the plaintid, and not credited Ly him totbe
defendant previous to the institution of the ac-
tion against the defendant, the suin of £14-
2s. lld., being £36 13 Il over and abovethe
sumi of £107 9, found to Le due by the defen-
dant, as mnentioned iii thc judcînent of the
Court beluw, and con si lering that the plaintifr
lbath not eqtablishied in law his tlernand for fie
sumn of £15 0 by iîn claitned as retainer in the
said professional niatters in the said record
set out. considering that the said sum, of £107
biath been paid by the defendant to the plain.
tiff previous to*the institution of this action,
but without credit given therefor by liim
consideringo thiat in the judgment rendered by
the Court beloxv, there %vas error, &c. Judg.
ment reversed, alnd action disnîissed, Drurn-
mlon<l, J., dissenting.

Leblanc-, Qassidy & Leblanc, for the Appel-
ian t.

Cross & Lunn, for the Respondent.

HAROLD, (plaintiff in the Cýurt below,) Ap-
pellant; and THE CORPORATION 0F
MONTREAL, (defendants in the Court be-
Ioxv,) Respondentq.

Neégligenee-C(on fr-actor -Damages.
IIcld, thiat a party is resnonsible for the neg.

ligence of bis contractor, where lie hi nself
retains control over the contractor and over
the mode of work. The relationship between
theni is then simuilar to tbat of master and
servant.

This was an appeal f rom a judgment ren-
dered in the Superior Court by Monk, J., on
the 2Otlh o? September, 1865, dismissing the
plaintiff's action.


