
&-Pril, 1875.] CANADA LA W JOURNAL. [VOL. XI., N. S.-119

REV1EWVS: GENEPi,ý AvEtAGE.

the Origin of our law on this subjeet the
triuth 'of this becomes nianifest. And
8ý8 to this we cannot do better than quote
the~ langtuage of the author in bis intro-

"For nearty two thousand years it was the
Piractice for merchants to sait with. their w-ares
f'014 place to place, iii company with the
tnlater and owner of the ship. In modemn
Xlrope, the Crusades first gave a stimulus to

F*-a-traffic, necessitating what would now be
teriUed n transport and sutlery service on a large

8e8le, anti bringing the different nations of
tnroPe into close communication with eaeh
Other. The saine fusion of nationality was en-
Relndered by the practice of frequenting, at
etllted seasons, certain seaports whictî were
"'artts or emporiums of commerce. Thus there
*ere broug It togethier, at intervats, those who

e011id arrange together, with somne authority, as
Plînceipals, the rutes by which their sea-traffic
ShOlatdbe regulated. What wa-s settted at sucli
gatherings was naturatty regarded ai of a wider
than municipal -tuthority. Tradition ascribes
to the Crusades the sanction thus give n to the

110118 or Judgments of Oleron, and, to an as-
%eIblhage of merchants at the faim or roadstead
of WVi4by in the Baltic, the 8o-calted Laws of

'IsY ; beyond doubt the most authoritative

tllPOsitioiis of wliat lias been termeti the ancient
'ý0111uion law of the sea.'
IlThe teuacity and universality of maritime

e'ý8t1ns are exemplified In a higli degree by titis
rQle of general average with which we are at pres-

etConcernied. It is traced back to the

'ihodians, that is to say, probably, to about

'~nhuudred years before the Christian era.
Pnlthe materials collected by M. Pardessus,

'er ra&Y conclude tlhat the Rhodian raie conceru-

ngjettisofl had not only become general
%r4tlngbt the marinera and traders of the

)4e terananbut had been adopted into 'lie
Itonfln law, and expanded by lawyers, in times

enlIiet than the Code of ,Justinian ; and that
the '-%w of Rouie, in this matter. foltowed mucli
the 8aiTe course as our own conmmon law lias

b'('1 taken ; that is to say, first adopted, and
the" 8Ystematised and expaoided into a science,

thiit 'Which it found existing, ini the form of

.&'ritne custom. B3e this as it niay, we find

in' the Digest of J ustinian a body of law cou-
tering general average which, wlîen arrangred,

bta coniplete and symnîctricat systein,
i8et f at ail inferior to aîîy of modern timjws.

Mhs iles were transiated withouit aitemation
ibto the Iaiiansd constituted the law of the

"ht )kIlhiii Empire, west and east .that is to
%yof 4il the theii civil ized world.

"lAfter the fait of the Roman Empire, its laws,

in the deep harbarismn whicts ensued, fell into

absolute tèrgetfulness. The knowledge even of

their existence was, at any rate for the greater

part of Europe, 1io9t for centuries. Maritime

legisiation had to make a freali beginning, "

IlWe find that, just as jettison is the only

instance of general average which eau be dis-

tinctly traced back to the Rhodians, s0 it was

withi jettison that the second growtli of a law

of general average began. The older sea-laws

of modern Europe name only two cases of gen-

eral'average, jettison of cargo, and the cutting

away of a mast. The Code which far surpassed

ail others in authority, the Rolis of Oleron, and

which, in England, as in many other countries,

was for some centuries regarded as an authorita-

tive exposition of the ' comînon law of the sea,'

mentions only thiese two. The ancient law of

Wiqbv was limited in the saine way. For four

or five centuries at least we find the framers of

sea-laws for the several countries of Europe con-

tent to transcribe, either verbally or in sub-

stance, the rules of one or the other of these

codes3, without addition. Afterwards, in later

codes, other examples of general average were

added, one by one, no doubt as the occasion

arose , and thus, by degrees, in au unscieîîtific

manner, one country borrowing rutes from

another, and without any statement or defini-

tion of the general principie which underlay

them, the modern law of general average grew

Up, for a certain time, entirely independenty of

the ]aw of Rome, but ou the same fondamental

principle. lu stili later tirnes, and particulary

iii the Guidon de la Mer, a fusion of thje modern

and ancient systems was effected. An imupor-

tant step in this fusion wns mnade bY the Ordon-

nance of Louis XIV., in wbich the principle of

5general average was reduced, it may be said for

tlie first time, to a clear and self-consistent

definition. This definition was imported into

the law of England by Mr. Justice Lawrence,

in Birkiey v. presçgrave, and is at the present

day the basis and the test of genera] average. "

Ilis definitiol) 18 in these words : "4Ail

loss which arises in conse(jflence of extra-

ordinary sacrifices made, or expenses in-

curred, for the preservation of the ship

and cargo, cornes within general average,

and must be borne proportionally by al

who are interested." Tlhis decisioi 'Was

the first in which the riglit to recover

gencral average contributions in a Coi-

mon Law Court was discussed, and form-

ally recognized.
Mr. lowndies lias fatithfullly actel up to

his sugsinof the necessitie-s Of the


