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contracts when in equity and good conscience he should have the
benefit of but one, The case of Keith v. Smith, supra, is not
contrary to these principles. To allow one entering into an oral
contract to sell or purchase real estate on cornmission to recover
his commission merely becsuse he had performed the contract
would render nugatory the statute requiring such contracts to
be in writing, As was said in the case cited, a eclauim for com-
mission from its very nature cannot be made until earned, and
to hold that performance would take an action of this character
out of the operation of the statute would nullify the statute itself.”

Certain parta of the two last exeerpta from: opinions have heen
italivised to shew that under the holdings of the Washington
court a contraet, void under the law because not in writing, if
partinlly performed, may be successfully pleaded in defenee to
an action on the valid contract sought to be abrognted or dis-
charged by the invalid oral contract, although it be substituting
for the valin coutract one that the plaintift could not enforee
should he seek to make it the basis of an actiot,  In this respect
these holdings differ essentially from those quoted carlier in this
artiele, It is also to be noted that in the THill case the court says
that the payment of a eonsideration for the making of the new
oral contract would net take it cut of the Btatute of Frauds
stuflieicatly to permit it to be interposed as a succeesstul defence,
while in the Gerard Fillia Co, ease it expressly suyvs that it woukl
be inequitable to permit the plaintiff to maintain his acetion on the
original written contract *when he has aceepted the eonsideration
for its modification or nbrogation.”

If the holding of the Washington court i a proper modifieation
of the general rule on this subjeet, thongh we have been unable
to tind any eases in other jurisdietions to the same effeet, the law
would seem to be that in eases where the parties have sought to
modify or abrogate a written contraet within the Statute of
rauds while still exeeutory by a subsequent oral contraet invalid
beeause not in writing, such oral contract may not he pleaded in
defenee unless the purty seeking to enforee the original written
contraet has reeeived some subatantinl benefit under the moditivd
oral contract. It is to be noted, however, that the modification




