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Sh.omd be kept wholly separate from her husband. Both husband and the
:}a)lc.l €xecutors became rival applicants for a grant of administration, and upon
eI failing to agree, the Judge of Probate appointed the Eastern Trust Co.
administrator. On appeal from that order,
that Held., that upon .th.e well established prin.ciple of the Court of Probate
of ¢ the r.lght to admm'lstration followed the right of prope{—tyt the execgtors
enti:%lstamx’s father !)emg trustees who represented beneficiaries ex.cluswe])'
and ed un.der the will, were prima facie the proper persons fo:: appointment,
trust that in the absence of evidence f’f any default on their part as §u.ch
tratj ees, there was no principle of law which would exclude them from adminis-
lon of the estate.

uthhat sofar as appeared the appointment f’f the If?astern Trust Co. was
id arra.nta[')]e_ The mere fact that the contending appllcantf could not agree
bro not Just:f).: the apponrftment of a s‘tranger ; but that the (,01.xrt had not. tbe
tratf;:r Mmaterials before it to determm.e who should be appointed adminis-
Mine y and that the case should be remitted to the Judge of Probate to deter-
pergo:*?““ proper evidence, whether or not the said exe.cutors or some otl?er
istray: Interested in t.he‘ estate of the testatrix should receive a grant of admin-

ation before appolntlng a Stranger.

Fullerton, for appellants.

Harris, Q.C., Mcinnes, and J. A. Smith, contra.

o Banc] [March 14.
v, IN RE MCLELLAN.
ah.dity of will— Testamentary capacity— Upon what evidence determined—
What considerations relevant.
Semi’_rche deceased testator, WhiISF lying ill and in a state of drowsiness or
memaom.a, alterpatmg w’fh short mter.vals of clear consciousness, gave ltesta(i
shory] r}: Instructions to his agent, whlcb the latter embodied in a W{l, an
ict i: Sﬁer“fards the same was duly signed and executed. The mang c:):;
Opinion 1e evidence was not in .respect (.)f' the facts, but wa.s crea'tted yt c
answer S expressed by thf: altendm.g physician and anqther witness 1‘r‘1 nega.ttxl\;e
test o comprehensive questions to the following effect : Was
ator's mental condition such as would enable him intelligently to dispose
e ls.est‘ate-" The Probate Court decided in favor of the will, and on fippeal
ittli):nmpal contention against the validity of the.wﬂl was that whllehad;
. tesg; the testatm:’s cap?.city to understz}nd the meaning .and effect olf e::ct l:)e
was incZmemary dispositions taken by itself, l:ns condmon'wgs sucdzl a]in
With thepable' by reason of stupor and exhaustlon,.of .appr(.ecmtmg and dealing
testamentary project as a whole and in its different bearings 10

res . .
isrr,ict of the value and extent of his property, and the various claims upon
gard,

m

f fd(.l’ th‘?‘ having regard to the important consideration that the provxsllo:s
time prwll.l coincided with the feelings and intentions of the testator for : quhgt
t €vious to his decease, and that he had given sufficient previous thoug

© subject of the disposition of his estate to reduce in a large degree the



