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shOuîd be kept wholly separate from ber husband. Both husband and the
Said executors became rival applicants for a grant of administration, and upon
their failing to agree, the Judge of Plrobate appointed the Eastern Trust Co.
adininistrator. On appeal from that order,

IIeld, that upon the well established principle of the Court of I>1robate
thalt the right to administration followed the right of property, the executorS
of testatrix's father being trustees who represented beneficiaries exclusively
erititled under the will, were prima facie the proper persons for appointmeflt,
and that in the absence of evidence of any default on their part as sucli
trustees, there was no principle of law which would exclude them from adminis-
tration of the estate.

That so far as appeared the appointment of the Eastern Trust Co. was
lUfwarrantable. The mere fact that the contending applicants could not agree
dIdl fot justify the appointrnent of a stranger ; but that the Court had not the
PrOper iflaterials before it to determine who should be appointed adminis-
trator, and that the case should be remitted to the Judge of Probate to deter-
Mine upon proper evidence, whether or not the said executors or some other
pers-on iriterested in the estate of the testatrix should receive a grant of admin-
Istration before appointing a stranger.

Pdlerion, for appellants.
HMarris, Q -C., MIclnnes, and _J. A. Smnith, contra.
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IN RE MCLELLAN.

YQJ wi/i - Tes/ainentary cabaciy- Upon whla/ e7lidence delerined-

Whtconsidleratjons relevani.

senThe deceased testator, whilst lying iii and in a state of drowsiness or
ei-c0maý alternating with short intervals of clear consciousness, gave testa-

5hortîar, instructions tohsagent, whicb h latter emnbodied ina will, and
flicttly afterwards the same was duly signed and executed. The main con-

flc nthe evidence was not in respect of the facts, but was created by the
OPiOns expressed by the attending physician and another witness in negative
ariswer to comprehensive questions to the following effect : "&Was the

seýtator1s mlental condition such as would enable him intelligently to dispose
of his estate"y The Probate Court decided in favor of the will, and on appeal
the Principal contention against the validity of the will was that while ad-

""I tirig the testator's capacity to understand the meaning and effect of each of
the testamnentary dispositions taken by itself, bis condition was such that be
WaLs incapable, by reason of stupor and exhaustiori, of appreciatiflg and dealing
WI4th the testamentary project as a whoîe and in its different bearings ini
resPect of the value and extent of bis property, and the various dlaims UPOIl
bis regard.

H1eid1 tia having regard to the important consideration that the provisions

tiî7'v'3 coincided with the feelings and intentions of the testator for a long

to th Pevious to his decease, and that he had given sufficient previous thought
teSubject of the disposition of bis estate to reduce in a large degree the


