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that the sons wbo had been over-paid were not trustees for the excess they had
received over their sistcrs, nor bound to refund it in order to equalize the shares
of the latter ; but as the excess pai(I to one of the sons \vas larger than the
amount of bis costs, he was held not ent itled to be paîd them- out of the residue
of the estate.

I>RACVFICI -T}iiRii) P'ARTY PRIOCI-I)tN E--ORIGINATING StIMMONS.

Iîi i'e il ilsoii, .1 IMny&nrlv. lVoodall, 4j5 (?by.I)., 266, North, J., held that
the third [)art\, proccdiire could flot I)e rcsortc(l to in proceedings coinllfelc(M by
an origiina.tingr siimiflois. \Ve presiinc the sarne mile would appiy to proced-
ings commrence<l tnder our practice in a sunnmary Nvay (sce Ont. Res, (365, 989),
992, etC.)

X~L. CWi 'F AP'PAN , MEN'L I' )EHAI (-)F ON!. F OIIJECTS IN -IETIME OF DONEE, EFFECT OF-
(OVENANT -1-0:E' L\'1I';PRIL V

Iire il 'a'e, ('unîibe'rlc,,c v. Cunîibcrlcgc-1 llare, 45 Chy.I)., 269, is another case on the
iwof 111r. this case the (lîlestion arose on the conistruiction of the xill of

a testator, who had ieft two surns of f 10,000 to bis nephew John, and niece Ann,
for life, xvitii p)ower to theitî to il)BoiIît the capital '' W their brothers or sisters,
Charies:, Samnuel, and sister Cattharlie,'' and in (lefault of appointrnent, then the
rnoney was to be equaliy (Iivi(Id btveithe thrce persons na mciid, or their
respective representatives The objects of the power ail survived the testator,
l)ut Catharine die(l (uriing the lifetimie of the (loflces of the * power-John and
Ann. John, by xviii, appointed one-third of lis Cio,ooo to Ch1arles, and the other
two-thir(is to Saimuel, both of whorn survived 1dmi. Ani, by ber xviii, appointed
ber ,CIo,ooo to Charles and Samnuel, in eqilal slîares. Sarnuel survived her, but
Charles predeceased lier. Tbe tmustees of the xýviii of the original testator noWv
applie(i for the opinion of the court as to whio Nvas entitlc(1 to the L'20,ooo. The
first question was whether the powerVC couild be exerciseil at ail, and if Lt ail,
wbetber as regards the wboie funci, or two-ihirds only. Stirling, J., beld, that
notwithistanding Catharine baving (lied in the lifctirne of the donees, the power
continued in force and extended to the whole fundl, and that the appointrnent
xvas vi(1d, except as to tbe share appointedý( by Ami, in favor of Charles, whicb had
iapse(i. This being the case, the question then arose as to wbo were entitled tothis
£'5,000, as to which the appointinent failed, and this depended on the meaning
to be attached to the word - rel)resentat ives," and Stirling, J., decided that it
meant tbe executors or adininistrators of the person represented-and riot bis
next of kmn (sce, however, Burkett v. Tozer, 17 Ont., 587, wbere tbe context waS
beld to give the xvord "4rel)resentatives -the meaning of - next of kin"'). Conse-
quentiy the personal representatives of Charles, Sarnuel, and Catherine, were beld
entitled to the f5,0oo. As regardls Catharine's share of this fund, a furtber
question arose :By ber mniarriage settiernent, mnade in 1843, bier busband had
covenanted to settie ail " otber persona-l estate whicb, uipon the said intended
marriage, or at any tume d uring the said intended coverture, shall corne to or vest
in the saici busband iii right of bis intended xvife, or in her, tbe said xvife, by
bequ(st, gift, or otherwise." Catharine (lied in 1867, ber husband surviving bier.
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