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sions of this statute, ns to the mode of proceeding
upon an indictmeuat for an offence committed
after & previous conviction, could constitute er-
ror, 1 see no reason for presuming that, nor
would we be justified in presuming that those
provisions were not complied with; on the con-
trary, I think it sufficiently appears that they
were complied with. Those provisions are, that
the offender shall, in the first instance, be
arraigned upon so much only of the indictment
88 charges the subsequent offence, and if he
pleads not guilty, the jury shall be charged, in
the first instance, to inquire concerning such
subsequent offence only, and if they find him
guilty, he shall then, and not before, be asked
whether he was so previously convicted as
slleged; but if he denies that he was so previ-
ously convicted, or stands mate, the jury shall
then be charged to inquire concerning such pre-
vious conviction. Now with this latter inquiry
the jury in this case were never charged, because
it appears that, upon their rendering their ver-
dict that the prisoner was guilty of the felony
eharged in the second count, but was not guilty
of the felony charged in the first count, the
prisoner, by his counsel, demurred in law, (a3
appears by the record thereof endorsed on the
indictment) to the remainder of the said indict-
ment.

Whether this proceeding by way of demurrer
was at all necessary, and whether the prisoner
could not have had the same benefit precisely,
if, when asked if it be true he had been previ-
ously convicted as alleged in that behalf, he had
without any formal demurrér pointed out that
the statement did not allege or shew that the
misdemeanors referred to, or any of them, had
been for misdemeanors within 82 & 83 Vie ch. 21,
is & matter now of no moment. But the course
which was taken, whether nccessary or unneces-
sary, and whether or not the strictly proper
oourse to have been pursued, seems conclusively
to shew that the provisions of the statute were
strictly complied with, and that what the prisoner
had pleaded not guilty unto were the offences
charged in the indictment, and which wlone were
given in charge to the jury, and that, as to the
statements of previous convictions, no reference
was made to them uatil after the jury had ren-
dered their verdict upon the offences charged,
when the prisoner objected to any inquiry as to
previous convictions, as above stated.

[Proceeding to consider the errors assigned,
the learned Judge said:]

As to the second and third of these objections,
we are all of opinion that the Police Court, in the
second count mentioned, is a Court of Justice
within the 18th section of the 32 & 33 Vic. ch. 21,
and that an information or deposition made and
used in that Court, is a docament of or belonging
to such Court, whether it be a record or not, the
stealing or destruction of which is made felony
within that section. The term deposition is ex-
pressly used in the statute and the indictment;
and what is alleged in the first count to have been
stolen, and in the second to have been deatroyed,
is one document, namely, ‘& certain infqrma-
tion and deposition, which we take to be a suf-
ficiently certain allegation that the document
referred to was an information upon oath, that
‘i:. was & deposition within the meaning of the

ot,

The fifth objection is an attempt to open again
the matter alrendy coucluded by the judgment of
the Court of Oyer and Terminer, and 8o conclu-
ded in the prisoner’s favor, and which therefore
he was not required to answer. and in respeot of °
which the jury who tried him were never charged.
Attributiug to these statements of previous con-
victions the character of seperate counts (al-
though we do not think, strictly speaking, they
are counts, but merely statements appended to
the counts which charge the criminal offences to
be tried), it is no objection, which can be taken
upon error, that a verdict has been rendered
upon one count in an indictment charging felony,
and no verdict taken or rendered on another.
Nor is there error in such case, although that
other be a count charging a misdemeanor; it is
the same as if the indictment contained the single
count upon which the conviction was made:
Regina v. Ferguson (1 Dearsly, 427). Bat, treat-
ing the statements of previous convicticns to be
not counts, but merely statements made for the
purpose of fousding an inquiry to be entered into
only in the event of the prisoner being found
guilty of the offence charged in the indictment ;
when it appears that they were not enquired into
at all, and that the jury was not charged with
them, and that they were in substance so effect-
ually removed from the indictment that the pri-
soner was in no way prejudiced by their insertion,
I cannot understand upon what privciple he can
now be heard to contend that there was error in
their insertion.

Then as to the fourth objection.

What iy insisted upon is, that the nlleging the
previous convictions for misdemeanor at all,
made the indictment bad ; and in support of this
contention we were referred to Regina v. Summers
(19 L. T. N. 8. 799, also reported in L. Rep. 1
C. Cas. Reserved, 182), Regina v. Foz (10 Cox,
602), and Regina v, Garland (11 Cox, 225, and 8
I C. L. 383). These were cases of indictments
for misdemeanors, in which were either alleged
previous convictions for felony, or, without being
alleged, proof was offered of a previous convie-
tion for felony under Imperial Act 27 & 28 Vie.,
ch. 47, sec. 2. These cases bave no bearing
upon the present case, for this is not the case of
an indictment for misdemeanor, containing s
statement of a previous conviction for felony,
which in those cases it was said no statute au-
thorized, but an iodictment for felony under 82
& 33 Vie., ch. 21, containing statements of pre-
vious convictions for misdemeanors, which the
Statute does authorize, if the previons convio-
tions were for misdemeanors indictable under
the same Act; and oll that is wrong is that the
previous convictions are not stated with the pre-
ciseness required by 82 & 83 Vic., ch. 29, sec.
26. Whether or not it be error, according to
the law of England, in an indictment for misde-
meanor, to state a previous conviction for felony,
although the Statute 27 & 28 Vic., ch. 47, allows
it to be proved, and when proved imposes for
that reason a heavier punishment, is a point
with which we need not at present concern our-
selves, for not only is this case a wholly different
case, but our law as to what may or may not be
objected on error, essentially differs from that of
England. By our Act 82 & 88 Vic.. ch. 29, seo.
82, it is enacted that ¢‘every objection to any
indictment for any defect apparent on the face




