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Supreme Court

MORNING SESSION.

WEDNESDAY, July 18.
(Concluded.)
MR. HUNT—Do you take the same
: position of MacDonald and Green-
! wood being the Trust as to those pay-
ments to.them for management ex-
| penses. 3
MR. EMERSON—That was a person-
{ al agreement. That is quite distinet,
! and it was made quite clear. So far
| as we know, or so far as we cared
| for that matter, it is quite immaterial
in whose name the Little Bay Option
was; we were asked to perform this
work for the Reid Company on a com-
{ mission basis of ten per cent.‘Now,
j subsequently the scheme was altered
. and the Little Bay Coppers, Ltd, or
! some similar Company, was formed,
. and they agreed to give us ten per
cent. of what they receive from that.
MR. HOWLEY—But the Reid New-
foundland Company did not.
MR. EMERSON—Well, let us see the
actual position there. If your Lord-
ship will look at the correspondence

! on that point, which is contained in

the Pleadings, Page G5, there is a let-
. ter written by Mr. Forbes, who is a
Director of the Reid Company, on Reid
i Company paper, the Natural Resour-
ces Department, in which he says:—
“You will remember that on the 31st

{ *“of January a schéme was drawn up
| “ecovering

Newfoundland Coppers,
*Ltd., and Little Bay, comprising an
*isgued capital of $1,500,000, of which
“we were to recelve $500,000. At that

! ®time the question of commission to

| Mhe Trust was discussed and the
dprinciple was laid down that the
Brrust would obtain ten per cent. of
#the amount received by us. Under

: “the present modified scheme Little
“Bay holders will receive $166,663 in
“gshares, the British Metals Corpora-
“tion will receive $141,666 in shares,
“and my associates will receive $141,-
666 in shares, The British Metals
“Corporation and ourselves subscrib-
“ed for the purchase of $25,000 eack
“in shares. Under these conditions
“the commission of the Trust will be
#$14,166 in shares. Please confirm our
“understanding in this regard.”

And then we write back:

“We beg to asknowledge receipt of
“your letter of the tenth instant, re-
“ferriig to the commission to be paid
“the Trust on this transaction. At
" meeting of the Board of the Trust
“{o-day the understanding come to,
“namely, a commission of ten per cent

i "om the amount received by H. D. Reld,

“yourself and partners, for the sale of
! “pour interests in copper propertios
“in green Bay, was confirmed, I am
“therefore instructed to say that the
| "smount of 814,166 worth of shares
“in the new company for the purchase
"o Little Bay Copper property, is the
| “gorrect amount of commission due to
| "us on this transaction. We will be
| "glad to hear what your views are
“with regard to the handing of the
| “further forty thousand odd acres of
| "eopper lands, and it seems to us we
“gould continue our negotiations with
| %the British Metals Corporation and
| "prepare the way for active opera-
“tions in the very near future, if we
“gould be advised as to your idea of
“the policy to be pursued. We shall he

| nglad to hear your views in this con-

Now, my Lord, there {s ndthing in
that which negatives the idea that the

| Reid Company js interested. They

asre not mentioned by name, it is true,
but in Forbes’ letter he says that “ten
“pér cent. of the amount received by

} us” under the present modified scheme

is payable o Trust. "“The Britiah’
Metals Corporation and ourselves.”
Who is * Oursd!val"! 'rhe Reid Com-
pany.
. © MR, nowm——w.u now, how do
. you make that out? ™~

-MR. EMERSON—I do not see who
| else it can be.
- MR. sowx.mr—nm is no refer-
~ence to the Reid Company there.

MR WN—-—TM word is “us.” |

.

Little Bay, nveoéawmqn
m«m:mxg—w.wimm\

British Metals
mod:vﬂnbbm e
The fact that the Reid Newfound-
land Company has not got any shares
™ this matter is guite immaterial to
us. Let them go out in the market

shares. They entrusted us with tho
work -ani they must pay the bill.
Even this letter here of ours to Mr.
Forbes makes no reference to Mr. R.
G. Reid. The whole thing was nebu-
lous so far as we were concerned; we
were acting for the Reids on the basis
of the Exploration Company, and this
would have been formed had the Reids
kept faith with the British Metals Cor-
poration,

MR. HUNT—Under what Minute did
you find the £150,000?

MR. EMERSON—The scheme did not
go ahead. Ag soon as the British Met-
als Corporation @ out here they
immediately started in to deal with
property which hul not been discus-
sion in London - but was brought up
by Mr. Forbes with them in such a
way that they ultimately wkhdrew
from the matter. I am rather glad
my learned friend pointed that out.
“The Trust will be required to find
£150,000 by the end of, Septembar,
1920, to provide for tnking up the op—
tions on Little Bay add Tilt Cove.”
For whom? The Reld Brothers or the
Reid Newfoundland Company

MR. HUNT-—The Reid brothers.

MR. EMERSON—Why vdo they make

It is quite clear that the interests of
the Reid Brothers and the Reid New-
foundland Company in this property
are the same. What their exact re-
lationships are, we do not know.

Now, my Lord, this scheme which
was then in the minds of the parties
would ,as I say, have resulted in a
very large development under this Ex-
ploration Company. It is one of these

ed that the duty of the principal to |

MacDonald shows in his evidence,
when the British Metals Corporatior, ;
with the suppori it had from the Gov-
ernment, the British Government,
came out here to deal with the Littls
Bay Mines, they found that some other
scheme had heen arranged and that
they wanted t{o change the plans which
had already been formulated, with the
result that the whole thing was thrown
up, and a very larga development by a
corporation of such good standing
was undoubtedly nipped in the bud.

I think I chall finish after lunch,
my Lord, in about half an hour.

KENT, J—Are you going to settls
the question of the admissibility of
Mr. Cowley’s evidence?

MR. HOWLEY—I was going to ask
your Lordship to hear me for a min-
ute or iwo on the case to which Mr.
Emerson referred yesterday, when Mr.
Emerson is finished.

Recess was then taken until 2.30.
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item, or practically the last item in

MR. EMERSON—My Lord, the last‘

with us. Now, on the 15th November,
1921, Mr. Conroy writes thé&. letter in
which he tells us that he is going to |

ter has been broken by the Reids; and
we ask your Lordship to .assess the
' services which we have performed as

the agent existed at all, and, as Major ]connection with which there is a par- |Pay us a commission that is to be set- |if the matter had been brought to a

{ticular claim is the St. John’s Light ;tled by arbitration, if the money was ! concluzion,

land Power Company.

There can be no question but tha
we were employed by the Reid Com- |
pany to work in connection with the |
flotation of the St. John’s Light and
Power Company’s bonds for $1,000,000
and I think it 1s also common ground
{that there was no fixed agreement in
! regard to the remuneration. . When it
arose, it arose under the relationship
of agents which had been created by
the oral agreement, and as a result
of the conduct of the parties; but it
was very early realized that 10 per

than should be paid. |

this kind are not in the same cate-
gory as services where we sell an
undeveloped asset, or float an enter-
prise for its development. This was
a flotation of a series of bonds of a
going concern, earning profits; and
early the idea of a ten per cent. com-
mission was abandoned, but no agree-
ment %ﬁreached as to the payment
of commiSsion or payment, to -put it
more accurately, of
Some discussions took .place as to
whether we should be treated in the
same manner as though we were an
issuing house of bonds and get one
or two per cent. It Is quite clear at
any rate that up to the time that the
November letter was written there
was no agreement as to the remunera-
tion to be paid for the issue of these
bonds,

Consequently, our claim, apart from
the letter of November 16th, I8 a
slaim for quantum merult for services
rendered, There is no doubt at all

that we did perform the services, The
file of correspondence that is put in’
evidence is ample testimony to that
fact,

Then there s no doubt that on June
8th, 1921 this matter was taken out
of our hands by the Reids. Apparent-
ly they also intimated to Armstrong

Services of |
where we left off. There is no evi-

i
remuneration. |

that they must not negotiate further
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raised through the Armatrongs; and in

t 'assenting to that letter, we presumed given Iin

that the Reid Company® would try to
raise the money through the Arm-
strongs, or to put the matter accurate-
ly, to get the assistance of the Arm-
strongs in raising the money if the
Armstrongs got the contract;. which
meant, of course, the contract to sup-
ply the additions and extensions which
it was intended that the $1,000,000 is-
sue should be used for.

There is no evidence that there was
any effort made by the Reid Comp%ny

cent. on such transaction was higher !atter writing - that. letter to carry on

the negotiations with the Armstrongs

dence that they tried to get the Arm-
strong’s assistance to raise this money
by the issue of these bonda or of any
arrangement with the Armstrongs
that they were to get the contract for
supplying these additions and ex-
tensions; and we have to accep it
therefore, that when that lettér was
written, the Reids abandoned any ef-
fort to raise the money through the
Armstrongs or with their assistance.

i Therefore the agreement in that let-

GEO, P. IDE & CO,, INC,
TROY. N, Y.. U.S.A.

In that connection evidence has been
correspondence between
Jackson and Conroy which is includ-
ed in the correspondence that has been

produced here. It is not in the volome,
but your Lordship will remember that
there was a correspondence between
these gentlemen in which it was
shown that enquiries had been made
in the eity of London as to what
should be paid in these cases, and it
varied from one to four per cent.; and
: T think your Lordship will come to the
conclusion, although the correspond-
ence on the matter is not clear, that
! Jackson himself was rather, inclined
! towards the four per cent. I think he
:sa_vs in one of his letters that the per-
{son who refers to the four per cent.
{3 the most reliable of those he made
enquiries from.

1 therefore ask yvour lordship to give
us a judgment on the matter of the
quantum for a substantial sum, any-
where from one to four or five per
cent.

Now, for the ‘question of the quan-
tum, my learned friend has argued—
1 am speaking now of the quantum
generally, if your Lordship finds your-
self compelled to deal with us on the
basis of a quantum merult; my
learned freind has argued that the
paymenta of the sums of £350 and
£400 a month, and the £176 a quar-
ter, {s the payment of the quantum, I
submit that that is net the pesition, I
think T ean give your Lordship a very
exact analogy in the cases which have
been quoted both by my learned friend
and myself, dealing with the Gander—
House Agents case, Your Lerdship
will have noted that the House agentg
charged a fee varying from five pounds
to twenty pounds for what they call
their trouble in case the sale does not
come off; but if the gale comes off, he
gets his commission. Now, the cases
that we had under consideration in
connection with the Gander Wwere
casea where, through the fault of the

prtnclpnl. the sale did not come off

and it was held that the payment of
this retaining fee, as it were—this pay-
ment for their trouble, his fees it is
called in some cases for putting it on
his books, was not considered as a
payment of the quantum; and these
agents were held to be entitled, when
the breach of the agreement had taken
place to a quantum, and the quan-
tum was held to be the amount of the
commisaion,

HON. MR. JUSTICE
could not get both.

MR. EMERSON—It is hardly clear
whether they did or not; but in
any event, there \is a distinct agree-
ment in those cases. In those cases,
the fee for “putting it on the books,”

KENT—He

and perhaps interviewing prospective!
purchasera without result. But therei

is no evidence here that those pay-
ments were intended to ecover our

services in cases where the sales went |
]

off owing to the default of our prin-

cipals, or that we were handed these

amounts that had to be credited to the
principals in case of a quantum, be-
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cause a quantum would only arise
where an agreement had taken place.

In order to bring these payments
within the right of the principals to
deduct them from the quantum, one
would have to assume that they were
held with that object in  view, but
a quantum would only arise in such
cases if -there has been & breach of
the defendants of the agency agree-
ment, and the court does not lean to
the construction of a contract which
contemplates a breach. A contract
is presumed to be made in the con-
templation of its being performed by
' the parties,

A quantum arises in . two cases:
where there is no specific agreement
as to services, If I am engaged to.
perform services, it is Implied that
1 will get reasonable remunevation.
| As soon as I have performed the se:-}
'vices_ 1 am entitled to sue ‘“quantum

But that is not the position
suing quantum.

mercuit.”
| here. We are not
meruit because there is no specific
agreement - for remuneration. The‘
. only section which would give rise to
a judgment for a quantum is the case
of the Gander; but if your lordship
found that there was a commission
agreement made with the Trust, and
the Trust hag performed all its ser-
vices, but owing to the fact of the
Vendor’s misconduct the sale was abor-
tive we would not be entitled to a
commission qua commission, but that
we would be entitled to a quantum,
then the quantum in fact should be the
amotnt of the commission. I think
that {f the judgment were strictly for
a quantum, in settling the quantum
the total amount of the commission
should be recognised as being the
guantum,

HON, MR. JUSTICE KENT-— =]t
would not necessarily follow tHat the
guantum would be the amount of the
commission, It may in some cases,
and in others it may not,

MR. EMERSON—If the agent has
performed all his work—all the work
that he was called upon to do, |
think it is geheral for the Court  to
look upon the commission as being
the quantum. That is if we cannot

BN 2 man says to me, “

—

P worth—but it seems to me
if you
icertain services, I wil]l pay

ain amount” that is the
@ence we could have as to
ftim to be paid to the agent.

he has performed the ser-

gay, it was never contem-
then these payments were
Peertainly was not stipulated
fthe agents were paid either
i or a commission that the
should get credit for these

@re payments towards specific
#The 250 pounds a month
Ppature of a retaining fee,
Pwhatever you like to call it,
pnald and Greenwood per-
Bt is not a payment to the
@l the Trust gets no bene-
it except through Greenwood
@Donald’s work. The 175
flquarter is a payment to-

fie rent of offices and salaries
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