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dent;* the Hon. W, J. Draver, C B, Chief Juvtice of Upper
Cauvada; the Hon. P, M. VanrovgHNET, Chauceller ; the Hon. |
W. B. Ricuarovs, Chief Justice of the Court of Common Pleas; !
the Hon. Viee-Chancellor Estev; the Hon. Mr. Justice
Haganrty ; and the Hon. Mr. Justice Apay WiLsox. ]

(ON Arpzas rrox ruf CouRt oF CoxunoN PLEAS )

SaMUEL DicKsoON, APPELLANT, AND Jous II. AusTiv, RESPONDENT.
Lessee of mill—Riparian propriclor— Pleading.

The lesseo of a mill, situate tear to a river and driven by water drawn in achan- |
nel from it rued for damages sustained by b by reason of the obatruction o1
the tlow of the stream, caused by the defendant throwiong slabs und other wa. 'v
stuff into the stream, and thereby obetructing the flow of water fnto the ehan
nel aforesaid  The Jussor ot the plantfl was the uwuer of the land wdynning
:;:: x:,l‘x;;lnm, and alvo of the land surrounding the pond used for the workiug ot

2letid, aflirining the judgment of the court bolow, that tho lerseo had a right to
waotan guch action; sud that the declaration stating the pluntil to be pos-

Sessed f land and premises near (6 the niver, and as sfch entitied to the use of

the stream for the working of his milt, was suthcient.

This was an appeal from a judgment of the Court of "Common
Pleas, refusing a nonsuit in a cause pending in that court, wherein
the respondent was plaintiff and the appellant was defendant. |
The case is reported in the eleventh volume of tho Reports of that
court, where the pleadings and evidence are so fully sct forth as
to render any statement of them here unuccessary. ;

From that judgment the defendant in the action appealed, on |
the following among ~ther grounds: ;

1. That it was not nroven at tho trial that the plaintiff was.
possessed of lands and premises adjacent aud near to the river.
Otonabee, which gave him the right to have and enjoy the benefit
of the waters of that river for the nurpose of worhing his nally
being upon the said lands and premises. '

2. That it was not proven at the trial that the plaintiff was
possessed of lands and premises adjacent aud near to the river
Otrnabee, which entitled biw to the use and flow of the stream,
for the benefit and enjoyment of the said lands with the appurte- ;
naunces.

3. That tho title which the plaintiff proved he had under the
lo~se from Robert D. Rogers to the plaintiff and Jacob Vaualstine, |
and under the memorandam of agrcement made between the
plaintiff and Vapalstine, was not such a title ag entitled the plain-
tiff to a verdict on the issues raised by the defendant in his second
and third pleas; and the right of the plaintiff uuder such lease ;
and agreement being but a limited right, and for a limited period, :
and being but a lease only, it was neecessary for him, if he claimed .
to recover in respect thereof, to set the same forth, and how con- !
ferred, and be bad ne right to avail bimself of the titio and right
of said Rogers as a riparian proprietor, to cntitle him to recover
under tho allegations in the declaration and the issues raised
thereon.

4. That tho cvidence at the trial was such as entitled the appel-
lant to have had his rale nisi to enter a nonsuit made absolute.

The plaintiff contended that the jadgment was correct, and
ought to be atfirmed for the reasons following :

1. Becausc the respondent, by virtue of the lease from Robert ,
D. Rogers to him and one Jacob Vanalstine, and the assignment :
from Vanalstine to the respondent, became entitled to all tho |
rights and privileges of the said Robert D. Rogers as a riparian ;
proprictor in tho use and enjoyment of the waters of the river |
Otonabee, for the purpose of working the mills demised to the
respondent.

2. Because, by virtue of the possessory right acquired under
tho said lease from the said Rogers, the respendent became euti-
tled to the enjoyment of the waters aforesaid ; and it is in respect
of such possessory right that the allegations of the declaration in |
that behalf are to be understood.

3. Because, whene.er a possessory right is prejudiced or
affected, it is unnecessary, so far at least as a wrong-doer is
concerned, to set forth the maoner in which tho seme is derived

possession is sufficient to sustain the action.

with any particularity, and any general allegation and proof of!
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[Before the Hon. Arcninarnp Mcheay, Ex-Chief Justice, Presi-, 4. Becanse the duration or limitation of the defendant’s vight

of possession i3 only an element in the computation of damages,
and cannot affect his right of action.

6. Because, during the existence of the lease to the respondent,
the said Robert D. Rogers could not have maintained any action
against the now appellant, save in respect of his reversionary
iuterest, and the right, therefore, to sue for the intervening injury
to the possession raust be in his lessee, the no'v respondent.

6 Because the injury complsined of is in violation of the pro-
visions of the Consolidated Statutes of Upper Canada, chapter 47
(page 454), section 284,

Kead, Q. C, for the appellant, referred to Austin v. Snider,
21 U.C. Q. B. 299. It is shown that Rogers, when erecting his
mill, constructed the damn in such a manner that the slabs were
prevented from floating down the stream, which they would bave
certainly done if left to the natural influence of the water.

The mill of the respondent iv built at such a distance from the
rive-, that it cannot bo said that this is a rensonable use of the
water. Shears v. Wood, 7 J. B. :loore, 345; Moore v. The Eurl
of Plymouth, 3 B, & Ad. 66; and Burd v. Randall, 3 Burr. 1345,
show that a party having once reccived compeusation for a wrong
complained of, is precluded from secking damages at the hands ot
another.

In this case, Austin must be lookad upon as the anthor of his
own mischief, as by the improper mode of constructing the pond
and raceway adopted by him, the slabs and refuse are drawn into
them.

He also cootended that Austin, under the averments in hia
declaration, was bound to show that he was a riparian proprictor,
which he failed to do, the fact being that land intervenes between
Lim and the bank uf the stream. JFeatiman v. Smuh, 4 East, 107,

Austin, in his declaration, alleges his right to the use of the
water to be by virtue of his possession. The fact, as proved, is,
that he claims by virtue of the grsnt. Claiming under a lease,
ho ought to have sct it out, and not asserted a claun as proprictor.
The right to the water in this case is personal, not appurtenant to
the mill.  An assignment of the mill would not carry as appurte-
nant & right to the water. In Northam v. Harley, 1 Ell. & B. 665,
cited in the court below, the right was appurtenant, which is
sufficiunt for the explanation of that case. In such & case, where
all claim under the same deed, it is <ufficient to allege title by
possession ag against such parties.  Embrey v. Owen, 6 Exch, 363

A. Crooks, (. C., for the respondent.

If the argument of the other side be acquiesced in, it would
show that Rogers never had any right to coustruct the pond and
raceway ; but the law would appear to be different as enunciated
by Lord Kingsdown in Mmner v. Gilmour, 12 Moo. P. €. 131,
Rogers, if in possession of and working this mill, could certainly
have maintained this action, and so also can his lessee. Addison

I'on Torts, pp. 10, 63 & 64; Eddingjield v. Onsluw, 3 Lov. 209,

Hero Austin stands in the place of Rogers, and can declare in
the some form, Zucker v. Luren, 7 U. C. C. L. 269; Laing v.
Whaley, 3 Herl. & Nor. 675.

Even admitting that a patural right exists of throwing slabs,
&ec., into o stream, 50 A8 to injure a party making a reascnable
use of the water, which will scarcely be contended for, the Legis-
lature hes excluded all considerations of that sort by prolubiung
the very act which is hero complained of.

Counsel also relied on the cases cited in tho court below, and
Con. Stat. U. C. cap. 48, secs. 3 & 13.

The judgment of the court was dclivered by

Estey, V. C.—The evidenco has not been given to us in this
casc; but the facts appear to be, that one Rogers owned the land
forming the pond and around it, and through which the raceway
wag constructed, and on both sides of the river at this place, and
the land and mills in question, and demised such land and mlls,
with the right of using a certain qaantity of water, to the plaintiff
and ono Venalstine, for the term of ten years; and that Vapalstine
trensferred all his interest in the lease to the plaintiff, that at
thig time 2 dam and pond and raceway existed, which conducted
the water of the river to these and other mills, which dam, pond
and raceway had existed for moro than cight years; and that the
owners of mills higher up tho river, aud amongst them the defen-
dant, had been for mavy years in the habit of throwing slabs and



