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[ilefore tise lion. AncriisAso iCI, eLAN, Ex-Ciief .lu-'ice, Presi- 4. liecaîse tie duration or limitation of tise defendasntîs riglît
denî t I in. W. Il. »tt1Ai.F.1, C iB . chief J1 î-'t;ce of lipper of posses..ion i-t oly an eleîinent ls flic coinputetious of damnages,
('nuna; flic lion. P>. M. VÂsooîLChanicello.r ; flic flots. ad calmi affect lsis riflît of action.

IV. B. iltAflus, Cliief Justice 0i' tic Court of Comnion Plions; B.ltciiuse, during thse existenceof file leaeo to tho reqsondent,
fio ILan. Vice-Chitncellor EqTEN ; tile lion. MNr. Justice tise "idi Robsert D. Rogers coul/t not have îaaintaitied aily action

IIAOAXTY ; asid tho lion. Mr. Justice AOA-, WIVLSON.] ag.nnst tlic now appellant, saeo zu respect of Isis revcr8ioniry
(ON Ar'.. 1 riscTU OiRT Or CoMMON PLU iiterest, and file riglit, therefore, to sue for tlic intervening injury

to flic pos.session enuist be in Isis iegsee, the no-v respontent.
6 Bc-cause tile injury compiuine/t of is in -violation of thse pro-

SAIUFL DicIIsoN, APPtELLANT, AN!) JoiiS Il. AVSTis, 1lE5poSi1ET. vi4ions of flic Consolidteet Statutes of Upper Cana/ta, cliapter 47
Leusecof mQl-Ruplnan rpsa-?es.. (page 4534), section 284.

Thie tesses!is milh. rsituate nier to a rlser ist% tIiîen isy waler drenen In a chn Jead, Q. C, for fihe appellant, roferred to A.ustin v. Saider,
1.'I flo t!. sorti fer dà1maeeýs sugsîatid by hui t'y rosan of tlse tttrscîiino s 21 U. C. Q. B. 213,3. It is stsown that Rogers, wlîict erecting lIs
til(. i-wtisr a u' s-de b>, the dfendtii tisrowiageissbsusand orherwa2 miii, constructeti the tans in suci a niatnnor tl'at the siahs wero
"ttal isu thse Sireas. 3114 th-rets>, Ittrticisi, Rise ilo. osf ass,-r 1:515 ts, hmSi5 prvne in floating down theo streai ilicls tlîey wcuid bsavo

tiet aforeeatd Thse ikese.r s thse pitiiitsi màs lie uiler ut thse 1,s ijnsms rvett
tise Oetili, and atit of tise lând. surrouiids tise psuutd used fusr thse cv.,rsis . certainly doue if left ta thse natur:îi influence of thse vrater.
tisa ufil. 1Tise ii of the respondent is but at 8ucis a distance frous thse

111. afitrifitg thse jsidgment of tise court heIOW, tistt tise leesso lit à rilisa t rive-, tisI it cannt bo saîid tbtt tiuis is a reasonablo use of flio
iitiiaiusit 8sudi setiton; ali tisat tl, declaratis ,tatj t ( us,'ît.titt ts b. I . ae.Ssasv.I'o,7J 3. soe 15 .1socv 1s -
e-sd cf landi andu itreiusl,- tsrsr to tile rier. and) ai deh Ciitille th tise of vrtr cfsv od .B ,Icr,31 1or .Te17r

tihe etreatis for tise worttiti of bis mufii, %vus nuttitius. of Plymuth, 3 B. & Ad. 66 ; au/t lird v. Rapiditt, 3 ihsrr. 13t45,
Tisi wa an ppel fcm ajutgmen cftis Cout o'Com on howtuat a party liaving onco receiveti conmpensation for a wrong

Pleas, refusing a flousait in a cause pentuug in tisI court wisercin comspieined of, is preclu/tet frous seeking damnages at thse bands oi
fice respoîs/ent was plaintiff andi tise eppeitant was <leféndant. anotiier.
The case is reporte/t in tlice events volume cf tbo Reports of dtisInl tlî's case, Austin mu5t be lcoktcid upon as tise austîor of luit
court, wlîere tue pleadings andi evi/tence arc so fufly set fortis as oivn siscliiet', as by tise iînprcper miode of constructing tile pon-i
t0 rentier any statement of thoramliera unuecessary. ani racewuy atioptcd by bitu, tue siabs autd refuse are di-awî iîîto

From tinat judient tlic defen/tant in Uhc action appeied, on tism.
tise following atnong f-iser grounds. Hie aiso coutcnded tisat Austinî, untier thse averments in iq

1. TisaIt i as net turoven et flic trial Iliat tic plaintiff tvs tecleration, was bouts/t ta shiow iiat lie ires a riparsîn proprîctor,
possesseti of landis and premises adjacenit and near te tîîo river wliicii lie fîtiiet to do, tie fact beiîig tiiet landt interveîses beturesî
f Ittunaisce, whicis gave lie the riglît ta bave anti cîtjoy tise bentfit ""' andtihei batik uf flic strcîîm. lI'nteimats v. SniI, .1 Est, 19J7.
of the waters of tisat river for tise purpose of woring lus usîli Autn ubstcirtcs iogsii lth ieue0 i
being upon tise said lands andi promsises. ,water to bie by virîsie of lus possession. Tiie fai, as proved, is,

2. Tisat il was not proven et tise trial tisa flic plaintif ivas tlinat liecldemis by virtue of tlie graisu. Ciiîtsiog untiter a les,
posessed of' landis aisd prensises adjacenst ais/ttienr to tise river lie oîîght ta have set il ont, an/t not ascrted a classa as proprîctor.
('tsenabce, wiîiciî entitlet iilîn to the use ntdi lots of tise 8îreaus, Thse right ta tise waiter in titis case is persoîtal, flot apportcîsent te
for tic isenefit cud tiîjoymnîn cf tise sild lands witis tic appurte- tbe muiii. An assigniencît of tue nll wuuld net carry as apptirte-
naîsces. nant ai riglît te uiceirater. In Nor/sssm v. lsey. i Ell. & Il. 6615,

3. Tisat fie title wlîicb thse plaintiff prove/t ho liait unter UIl cite/t in tise court belots, the rigit iras appartensant, vrlsici is
le-se ý frons Roberrt D. Roesta tic plailstiff anti Juievi Vanaistineý, sfficiL.nt for tise explanation of tisat casse. lu suds a case. wliere
andi under flue geirna of agreemnent matie isetueen tie ail dlai .i under .thse saine diesi, il, is cufflieejt ta aliege tille by
piiintiffT ans Vaunltino, ivas nct sucis a tîtie as entiteui tise plain- posssson as agailist suci partie-4. Einbu'cy v. Otiten, 6l Exci. 353
tiff ta a verdict ou tise issues taise/t iy tise defen/tant in is second Al. Crooks, Q. C., fur tise respouttent.
inti tisird pleas ; an/t tise rigîsî of tise plaintiff un/ter sicl lease If the argument of tise utiser sito bo acquiescet insu il; would
ait/ agr",ictuenu ieing but a limnite/t rigîst, n/t l'cr a limite/t periotî, show fliat Rogers nover heu any rigist ta cosi'truct tie îînd andt
anti being bot e lease oniy, it iras uccessary for ite, if lie ciaiînie/ raceiey ; but tise lets ioutti appear ta be dsfférenst as enuncisiteti
te recover in respect tiiereof, ta set tise saune fortis, anti !ow con- by Lord Rings/tainl Miner v. Glm our, 12 Miso, P. C. ?IM.
ferre/t , ans/ hc ia/t ne riglit ta aveul isolf cf tise titie anti rsgîsî Rogers, if in possession of andi working thsis miii, coul/t cerîaiîsly
o! ssii/ Rogers as a riparian proprietor, to entitie bim te recover hsave maintainet Iis action, anti so aise cen lsis lesee. Auldîson
tinter tise ailegetions in tise ticciaration aud tise issues raiseti en Torts, pp. 10, 63 & 64; Ecds'sgjieldl v. Onçluto, 3 Ley. 2(0.
Iîsereon. liera Austin stands in tise place cf Rogers, and cen% deciae in

4. That tie evidence attse triai iras sncb as entitiet tise appel- flie saome fers, 'Tücker v. F'aren, 7 U. C. C. P>. 2695; Luaing v.
lent ta have lia/t bis rtia nz.ti t0 enter a nonsuit niacle aissolute. Whality, 3 ILrI. & Nor. 67,5.

Tise plaintiff conten/tet that tise ;udgmeut iras corrtL au/t Even atmiîting tis:t a naturel right exista of tlirowing siabs,
ougsu ta Se affirme/t for tise reesoos !clloiving: . &c., iOtoae Streamu, o tus t0 injllre a party 11ssaking a reISGcîaisto

I. B3ecatse tise respondent, by virtue of tise lease frotu Robert use of tise irater, irnics ivili scarceiy bo contente/t for, tie Logis-
D). Rogers ta lus anti one Jacob Vanaistine, anti tise a.sugnuent taturo hias excluteti ail consi/teratioîis cf tisat sort by prolsitstng
f-om Venaistine ta tise respotidcent, isecaso entitledti 1 ail tise tise very act whici is liera counplaiîîei of.

rgisan/t crvlee f tise saiti Robert D. Rogers as a riara Counsel nlso relie/t on tise cases cite/t in tise court belour, anti
prit r pinficed jyneto h atr ffi rier Con. Stnt. U. C. cap. 48, qecs. 3 & 13.

proprie, or n e flicti e/t enorsent te waters 0f tise riverj Tise ju/tgnent of tise court iras delivereti by

respon/tent. ESEV. 0.-Tse evitienco lias not been given ho us in this
2. Bcauo, y vrtu cf iseposessry iglit acquireti noter case; but tie fuscts appear ta be, tuaI one Rogers owncsi tile landîs

tise sai/t Icase front tise saii/ Rogers, tise respoutient beceme cati- forsing tise pond anti arounid il, anti tîrcugb inch the rasceuay
tic/t ta tise enjoymeut cf tise waters aforesait ; anti it is in respect ires constructesi, anti on botis sites of flie river et Ibhis place, en/t
o! sncb possessory rigisî tisa the aflegaticus osf tise tieclarahion ini tise Ian/t an/t sisl in question, an/t desîseti sucis lau/t an/tlattis,
tat behaîf are ta bu un/terstooti. wilS tise riglît cf using a certain qtiantity of mater, tb flic plaintiff

8. Because, wiienc, -r a possessory rigist is preju/ticeti or an/t one Vaneistine, for tise teni of ten years; an/t tlini Vanaistine
affecte/t, il is unnecessarj-, so fer atI est as a wromgtoer is transferreti ali bis interest in tise icaso ta 'ieo plaintif, tat nt
concerned, ta set forth flic mesnner in iriicis tii saine is tierivedtitis litue a tam an/t pou/t au/t raceway existe/t, -whicii conducteci
wiîi aîsy partictilarity, anti ny generai aliegetion anti proof of, the irater cf tise river te tisese an/t otîser nis, wirili dam, pond
possessionî is eufliciesil t0 sustnin tise actions. an/t raceway lia/t existe/t for more tiien cigiit years; an/t tisai tise

oiruerc of milis Iiiglier aip tise river, cxii alneuigs titos tise d*iiî-
*Was aimenit wtseis îtttgtsittnt cea% prsnouuc(.d. tasst, liset Scun for nsauy years ils tise habit of tisrotviug sialis an/t


