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powers between the Dominio
the Local Legis}

“The scheme
in the first branc
Dominion Parlj
for the good g
not coming

n Parliament and
atures, at page 107, says ;-

of this Legislation, as expressed
h of section 91, s to give to the
ament auwthority (o make laws
overnment of Canada in all matters
within the classes of subjects as-
signed exclusively to the Provincial Legislatures.
If the 91t section had stopped here, and if the
classes of subjects tnumerated in section 92 had
been altogether district ang different from (hose
In scction g1, conflict of legislative authority
could have arisep, The Provincial Legislatures
would have had exclusive legislative power over
the sixteen classes of subjects assigned to them,
and the Dominjon Parliament exclusive power
over all other magters relating to the good Fov-
eérmment of Canada, But it must have heen
forescen that this sharp and definite distinction
had not been and could not be attained
that some of the classes of subjects
the Provincial Legislatures unavoid
and were embraced by some of the cnumerated
classes of subjects in section 91 ; hence an en-
deavour appears to have heen made to provide
for cases of apparent contlict, and it would scem
that with this object it was declared in the
second branch of {he 9ISt section “for greater
certainty but not so as o restrict the gener
of the forcgoing terms of this sce
withstanding anything in .the Ac
legislative authority of the Parliament of Canada
should extend to all matters coming within the
classes of subjects enumerated in that scetion,
Wiih the same object, apparently, the paragraph
at the end of section 91 was introduced, though
it may be observed that this paragraph applies,
in its ‘grammatical construction, only (o N, 16
of scction ga2.

“ Notwithstanding this endeavour to give pre-
eminence to the Dominjon Parliament in cnges
of a conflict of powers, it is obvious that in s5ome
cases when this apparent conflict exists, the
Legislature could nog have intended that the
bowers exclusively assigned  to the Provipeial
Legislature should be absorbed in those given
to the Dominion Parliament. Take as one in.
stance the subject of ‘marriage angd divoree?
contained in the cnumeration  of subjects  in
section 91 : it is evident that solemnization of
marriage would come within thig general de-
scription.  Yet ¢ solemnization of marriage in the
Province’ i cnumerated among the clagges of
subjects in 92, and no one can doubt, notwith.
standing the general language of section g,
that this subject s still within the exclusive
authority of the Legislatures of the Province.”

Probably the learned Judge could not have
selected out of (he classes and pPowers enum-
erated in sections 91 and 92 any gne class or
power of more apparent  comprehension within
and identity towards each other, or seemingly
more likely to create 4 conflict of legislation,
Yet which, when reaq by the light of the causes
that led to the division and separate assignments
of the power of legislation thereon, exclusively
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tion, that, not-
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to the general Parliament on one b_r‘uz,ctﬁd more
the T.ocal Legislature on the Othel’, Cthc reason
conclusively have proved not only d that, bY
but the wisdom of the distribution, '1'] ynflict ©
“this sharp and definite distinction, g( there is
legislation would be avoided ; and tl},"‘ o the Act
not the slightest occasion for tm'“”‘lnj"diffcrent
to reconcile its, at first view, flpk"“’cm.,) 1ch aroseé
parts. . The assignment on the first bm; the con-
from u determination in the framers o -t of the
stitution that on this import&m.t subjec or dI-
contract of Marriage and its dl"--*“l“mlm whole
voree there should be throllgh"”tw‘l),ct there
Dominion unity _of legislation. .l‘ ha in on¢
should not he polygamy or Mormonism ched to
Province, and i “another incidents attatinh in-
the contract o facilitics for 1ts (llss(ﬂL,1 or the
consistent with 5 healthy moral tene T s
regulations of ey organized 5””.(1?/' to the
power, therefore, was limited eacliesite '}:)r cere:
Parlinment of the whole, hut the 1“.(’(10 the con”
mony by which you might enter mtlfrhr()ugh‘
tract was entirely a different matter. ubicct, the
out the different l’rovim:es, on that subj .(;mc 1
sentiments were essentially different. Iﬂl b)c()P ¢
was regarded by the main body of the 115 char:
in Quebee for Instance, as of a 1'(7h§’r1mf-:t civi
acter 5 in others by large numbers "‘5‘1(,)imed to
characted and in all the right was ¢ ‘ nselves
have the ceremony celebrated as they thet “those
determined, Yet the time had been ”_1(1 that
Provinces when the law only |)C1"“,‘“‘L_tcr5
ceremony to he performed by the mmlh}\’om:lll
the Church of England or of the legisld”
Catholic Church, Years of su(t(tcSSI\‘%hU?(:hw
tion had given to the ministers (’f(’tllcrl in some
and other denominations the power, and 1dlat in-
instances, to such extent was it carried, d pre
dividual ministers of newly formed m,],]grcg“’
vi()u.s]y unknown and unrecognized C(;el‘S(»lmil
tions “were authorized by name, )b-y»llic
legislation, so o do.  Sir Wim. Ritch i the
can recall the legislation of this nzltlll€|1ls\\‘iCk
Provinces of Nova Scotin and New Brt
to which reference is now made. . separate

This was a power, thercfore, the lace 11
Provinces did not choose to forego >(.)r,ill)u‘,c was
any other hands whatever ; cach | l'()felf el
to speak for itself, and legislate for f,tb(re Thus
Sively as to the solemnization of llléll‘lla‘;ﬁ{<zt and
it is impossible there can be any col Smith, 1
reversing the words of Sir Mmlmguc.énilc 5
was “forescen that this sharp and d(]‘ and that
tinction had been and could be attamed ’);1 to
none of the classes of subjects :tSSlrg‘jl‘n in
Provincial Legislatures unavoidably ](L‘l]]Cl':ch
were embraced by some of the” an simila’
classes of subjects in section 91. e to ever
analysis will show that with 1:Cf€1'cn"t o pn\\'er,s
other class of subjects and assignmen will {lPPb:
in the two sections, the same ““el dtoP It
The word « exclusively ” was ]ntel;l‘ ,e used. 1
vent conflict, and was intentiona )1110 gener®
was, moreover, intended to give 1°e of pO“"gé
Parliament the great Prepondcr‘mcwhet ert

'hether that was wise or not, or
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