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POWEas OF PROVINCIAL LEGISLATURES.

law of the Province, made in relation to any
inatter coming vvithin. any of the classes of
subjects enuiuerated in s. 92. It cannot,
therefore, impose punisbment for any offence
which is flot an infraction of some of its w
laws, made in relation te sorne inatter coming
within a class of sn'bjects enumerated in's. 92.
It cannot impose punishment by fine and im-
prisonment for tlie saine offence. It cannot
regulate the proreedings by which sncb pnn-
ishment shall be applied to offenders (other-
wise cslied the Procedure).

The Parliarnent of' the Province of Canada
possessed fnll power over the Criminal Law
aind had also foul power over Municipal Insti-
tutions, so that the grant to the Corporation
of itontreal of at lmited power to award pon-
ishment for violation of its By-]aws, was
strictiy within the powers of' that Parliament,
and such delegation was valid. But how can
it be pretended that Provincial Legisiatures
have the right of deIegating te Mnnicipal Iu-
stitntions greater legisiative pou crs than ýhey
possess thcm selves? Ilow can ifbe preteded
that when Provincial Lcgislatnres have but thec
riglit of punishing infractions of their oxon
laws by fine, penalty or imprisoument, they
have power to vest in municipal institutions
the right of pnnishing infractions of Me~ir by-
laws by fine, penalty and inprisonmcent?

The truc mile to follow, it is submnittcd,
witb respect to the legislativc jurisdiction of
Provincial Legisiatures, is to confinec it strictly
te the subjects exprcssly allotted to them,
and in ail cases where there is the slighitest
conflict between the local and federal legisia-
tive jurisdictiou as te the right te legislate
upon any matter, te place it amonget tlic
subjeets fâlling withiu the powcrs of the
Dominion Parliament.

o far as Proc'durc iu criminal matters is
concerned, Provincial Pariquents have ne
right te legisiate, even upon the proceduro te
bc follewed in order f0 scnrc the pnnisbment
of persons guilty of' infraction of their ovin
lawvs. If îs perfectly truc that Provincial
Legislatures have the right ef creating certain
crimes under s. 92, § 15, by impesing punish-
ment for cnforcing observance of their laws;
but having se creatcd the crimie, their poers
witb respect to it, savc in one particular,
appear te end; if thon bccomes a portion of
the Criminal Lawv, over wbich the Federal
Parliament bas jurisdictien, and the Fedorai
law of criminal procedore geverns ail the
proceedings te ho taken against the oflender,
the Provincial Lelgisiature having, howevcr,
the exclusive right of repealing the Act by
which. such crime was crcatcd, and thereby
removing if from the calendar of crimes.

It may ho hero remarked that if is exceed-
ingly doubtful if Provincial Legisiefures cen,
appoint the mode in wbich a person accused
etf a crime created hy a local Acf can bo tried.
It would seema as if in the Federal Parliament
alone was vested the power eof providing that
certain offenderB should ho tried sunimarily.

consequently, as, the law et procedure exists
at the present moment, ail] persons charged
with ofrencos created by Provincial Legisla-
turcs mnst bc tried hefere a jury. The only
mode in which thîs inconvenience cani ho
remedied is hy Act of the Fedýral Parliament,
providing that in ail cases, wborein the pun-
ishment for an ollence imposedl hy any Acf
dees net exceefi a certain surn, or a specified
ferm of imprisonnieul, the offender shall ho
tried summarily.

In conclusion, if is submitted that by " The
British North Arnerica Act, 1867," if was
intended te place the Ciminal Law and the
admuinistration eo' justice in criminal matters
aruongst the exclusive poviers eof the Federal
Parliarinent-thaf but tw.o exceptions te the
general mule therein laid doïvn are made, oe
by s. 91, sec. 27 and s. 912, sec 14,bywxhich
the constitution, maintenance, anfi organiza-
tien of Provincial Courts eof criminaljurisdic-
tien are placed anmongst the cexclusive poviers
eof Provincial Legisiatumes ; the other by s. 92,
sec. 15, by w hich in eneh. Province the Logis-
lature may exclusively make lavis impesing
punishment by fine, penalty or iînpriseniment,
for cnfomcing any lawv of the Province made la
relation te any matter coming withiu any eof
thic classes of subjeets cnumnerafed in s. 92.

Evidenfly the intention et' the British Par-
liament wvas te provide for thse uniformity eof
the Criminal Lawi fhrou-hout the Domixno-
te avoid the incenvenien ce eof having oe
systeni of procedure governing Federal ermues,
aed another systcm geverning Provincial
crimses.

The doudcous pot pourri wbich mnight be
expctcd if Provincial Legislatures had un-
limited powier te meddle with Criminel Proce-
dure is apparent frein 84 Vie, c. 2, S. 171
(Quebcc), which is lu the following viords :

"In presecutions for the sale cm barter eof
intoxicating liquer eof any kind, without the
licensc therefor by iaw requimed, or contrary
te the truc inteuf and meaning of the law iu
that behalf, it shahl net ho necessamy that auy
wîtucýs sbould depose directly te the precise
description of the liquor sold or bamtered, or
the precise consideration themefor, or te the
fact eof the sale or barter having taken place
with bis participation, or te bois personal and
certain knowledge, but thec justices trying the
same, s0 soon as it may appear te theru that
the circumstauces in evidence sufficiently
cstablish the infraction eof the law complained
of, shall put flic defendant on bis defence, and
in defanît fet his rehuttal of such evidence,
shaîl convict him. accomdingly."

If is te be remembered that penalties te a
vecy large amount may ho inflicted under 84
V1ic. c. 2, andi that lu defauit eof immediate
payment, it is themein provided that, at tbe
Option etr the prosecutor, the defendant may
ho iruprisoried for a period et' net less than
two, and net exceeding six montbs, se that
thero, eau ho ne doubt that aIl acts therein
prohbited under pain of punisbment, are
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