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euggestion in the courts before it was adopted in
Parli ament.

In Carr v. Lancashire t Yorkcshire Railroad
COm'pany, 7 Ex. 707, decided in 1852, on

*hich the 16th condition we have cited as to

11% stock is plainly founded. wbere the jury

linid, as a fact that the plaintiff's horse bad

ben injured through the gro8s carelessness of

th1e defendants, they had guarded theniselves

bya notice in thebe wiords: "'This ticket iu
1ý8Sfed subject to the owner's undertitking, all
iks of couveyance whatsoever, as the compafly

lrill flot be reeponsible for any injury or damage,
(hOwsoever caused) occurring to live stock of auj

description travelling upon the Lancashire and

Irork8hire Railway, or in their vehicles." The

fihling of the jury was not cotnplined of, juat

%8 we approve of the finding of the jury here,
yet the Court of Exchequer held that this was a

ePecial contract by which the plaintiff bad taken

11POn hiniseit ai risk, just as ini this case the

4efendants stipulated that the hogs were carried
"4Only at the owuer's risk"-the ouly difference
being in the words "1howsoever caiused," or "lDo

ititter how caused" on which we will presently

"einark. -"It is not for us," said Baron Parke,

"to fritter away the true seuse and meaning of

these contracts. * * -* If any inconvenience

!IhOuld arise froin their being eutered into, that

18 Ilot a matter for our interférence, but it mnust

b, left to the Legisiature. who may, if they please,

Puft a stop to this mode which the carriers have

tconstrue the words uped according to their*

PIOPer meaning; and according to the truq inten-
tien of the parties as here expressed, I thiuk

th~e defendants are not liable."

This case was much relied on by the defen-
dttnts' counsel, ivith that of Wilfon Y. .Atlantic Mail

&8eam Company, 10 C. B. N. S. 453, where the
maute principles were applied to carriers by ses,

%nd the company was relieved of Iiability for

the negligeuce cf the master, by virtue of a

%Pecial nontract which provided that they sbonld

Y'Ot be accountable for luggage uuless a bill of

14ding had beeu signed therefor.

The deci.sions in favour of railroad companieS,
elrinating in the case froni 7 Ex., brought

40uupon them-to use the strong expression

Of One of the Engrlisb judges,-the Railway aud

VCuxal Traffie Act of 1854, 17 & 18 Vic. cbap.

el, by the 7th section of wîîieh, ",Every such

!ýOrIPany shahl be liable for the 108s of, or for any

lIiUry doue to live stock or goods. occasioned

4the negligeuce of their servants. notwith-
lSt8nding any notice, condition, or declaratiofi

'aide and given by such comrpally contrary

thereto, or iu any way limitiug such liabilty

eVery sucix notice, condition, and deciaratiofi
being hereby declared to be nuli aud void."

1!hen follow five provisOS, the first of 'which

de0lares tl'at "INothing herein contained shahl

4COflstrtied to prevent said companies froxa

rsigsuch conditions iu the premiSes, as shail
be djudged by the court or a judge, before

> ot ny question relatiflg thereto shall be

tried, to be just and reasonable. "

The fourth proviso declares that ",;o special

%ouitract, between such Company and auj other

)ers~Ou respecting the forwarding or deliverl of
CeStock or good.s shall be biudiflg upoa or

aetany snch party, unless the saine be signed

by hlmu or by the person delivering such animais
or gooda respectively for carrnage." This pro-

viso and the practice under it, have doubtless

suggestecl the forin of the shippiug papers or

contralcte used by the Grand Truuk Railway
Company.

8ubsequent to this Act of 1854, the cases have

rnainly turned on the just-ice and reasonableness-
of the conditions imposed by railroRd companies,.
and the fact that this is to be setied by the

courts, affords to the public an effective and

Mnost valuable protection. It is true thiat the 7th

section, with its host of provisos, is not spoken

of in the most complimentarY terres. Lord.

Westbury assails it for its cumbrous language.,

and Mr. Justice Willes calis it "lan elemnft of

confusion." Its true construction. too has led

to great variety of opinion. Stili. t,ou.,h sus-

ceptible of improvemnlit. it liLs bw fOUUd ai

valuable enactaient,' and in the pincipal case.

frorn the House of Lords, it wi!l hi- instructive-

to review the terme of the condii'-n then in con-

troversy, and the opinions it elicited.

The action was brouglit for irnydone to.

three marble cbimaney pieces sent by railwfty,

and the Company sought to Protect theinselves.

by the following condition, "lTwit the cotifpiny

shail flot lie responsible for the cf' or injury

to ""Y marbles, musical instrumn1it-A, toys, or

other articles, which from their brittieneqs,

fragilitY, delicacy, or liability to ignition, are

more than ordiuarily hazardou.5, unless deelared

and iusured according to their valus." It

appeared by the evidence that the prîce of the

carriage was 55s. stg., per ton. Ten per cent. of,

the value was demanded for insurance, whîich the,

consignor decliued paying and sent the chimney

pieces uninsured-their value was £210, and the

injury doue to thein was estiuiated at £52.

To persons who are somfetumes astonished nt

the difference of opinions in the courts of justice,

iL niaY give a curions and useful lesson, to mark

the variety in this case. It was tried before

Mnr. Justice Enle, who thought the condition

reasoflable and just. and directed a verdict to,

be entered for the defendants. Upon argument
lu the* Queen's Bench, (l E. B. & E. 958) Lord

Campbell and Mn. Justice Crompton took the

opposite view, and judgmeflt was given for

the plaintiff. This decisiofi was revensged in

the Exohequer Chamber (lb. 980). by Chief'

Paron Pollock. Mr. Baron Miavtin, Mr. Justice

Willes, Mn. Baron Watsonl, and Mr. Baron,

Channel, the jndgmnt was given for the de-

fendants, Mn. Justice iiiiains dissentinc or

the judges in the flouse of Lords, bosides @mo

Of the abova called in to suist, Chief Justice

Cockburn and Mr. Justice Blackbnru gave their

Opiions for the plaintif. So that Of tbese Coin-

mon lo6w judges, inclnditng two Chief Justices,

and the Chief Baron, iL tarned ont th et five were

in favor of the plaintif and six for the defea-

dants. In the flouse of Lords, the then Lord

Chancellor (Lord Westburl) after remarking wlth.

deference that he could not believe that there

was in the matter itself aujv very serions

difficnlty, combifled witb Lords Cranworth and

Wensleydale in gtving judgmeflt for the plaintif,~

thus reverting to the original judgu'ent whick

had been reversed in the Exchequer Chamuber;

while Lord Chelmsuford thonght the judglett

should b. for thse COopanY.
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