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dlaim as would compeneate the account sued
for.

Judgment for plaintiff with intereet and costs.
Merry for plaintiffs.
Brown for defendant.

COURT 0F QUEEN'S BENCII.
[Crown side.]

MONTREAL, March 19, 1883.
REGINA V. MILLOY iliaa DOOLEY.

SThe prisoner was on trial for the murder of
Wm. Nesbit.

RAMSAY, J., cbarged the Jury as follows
Gentlemen of the Juryj, The length of this trial

bas subjected you to some inconvenience; but
you will agLée with me, I think, in saying that
the counsel for the defence were fally'justified
in seeking the adjournment on Saturday even-
ing, for it is now evident that we could not
have finished the trial that niýht.

Except for the formai testimopy of the Coroner
to establigh the deatb of Win. Nesbit, the
evidence of the Crown begins with the departure
of the deceased on the morning of the l9th of
January last, from his bouse to go to the stable,
where the fatal blow was given. I shall invert
the order of the evidence, as thus laid before
you, and begin with the death of Nesbit, in
order that we may at once get rid of those ques-
tions, wbich do not appear to be susceptible of
difficulty.

Fitst, the cause of death is evident. Tbe
deceased, a man in high bealth, leaves hie bouse
In the morning, and returtis au hour after with
a bullet wound in h*i throat. The bail pa-ssed
in under the left car and lodged in the muscles
of the rigbt jaw. The wounded man, with the
aid of hie wife, managed to harness a horse
and attempted to reach the bouse of b is brother-
in-law, two or three miles distant, but overcome
by weakness, h. was obliged to stop at the
bouse of another relative, wbence he neyer
could be removed, and where be died at the end
of a week.

It requires no great effort of science to arrive
at the conclusion that be died of the elfects of
the. wound, and 1 sbould not bave thougbt it
necessary to do more than allude to the cause
of death, bad it not been for an attempt wbich
bas been made by tkié defence, to show that
Nesbit had not died of tbe wound, but owing to

74 the mal-practîce of the medical men who at-
tended him. It je contended that you bave to
decide as to the immediate cause of deatb, and

that if you tbink the deceased would have re-
covered had b. been better or di fferently treated,
the prisoner le not hiable. You bave been
furtber told that the criminal law on thue point
is unreasonable and barbarous, and that a doc-
trine more sensible than that of the common
law should now usurp its place. Firstly, the law
doce not attempt to deal with mediate and imme-
diate causes. No one bas yet been able to show
what an immediate cause is, more tban to deter-
mine the suze of an atom. Wbat the law considers
le tbe proximate cause. Again, as to, the doctrine
of tbe common law, it is necessarily in accord-
ance with common sense, for it is the creatur e of
reason and experience; and if it can be shown
tbat a doctrine is opposed to reason, it cannot
be that of tbe common law. With regard to
the question befor- us the rules of law are per-
fectly clear and reasonable. If a man strîkes an-
otber witb a deadly weapon, or in such a way as to
show that be intended to kili hlm, and ho dies,
the man striking-ýhe blow is guilty of inurder. If
the assailant strikes another illegally, and with-
out the intention to kill, and the man struc<
dies, then the one wbo struck is guilty of man-
siaugbter. In either case the mal-practice or
tbe negligence wbich bas brougbt about tbe
fatal catastrophe le at the risk of the. wrong-
doer, unlese it can b. cleariy sbown that the
death bas an origin perfectiy independent of tbe
assanît. Roscoe, Cr. Ev. 703.

Having establisbed the cause of deatb, the
xîext stop in our inquiry ie as to tbe instrument
use(l. Have we found the pietol with which
the fatal wound was given?

On this point we bave a mass of evidence.
In the firet place the pistol was found on thi.
l9tb January close to the scene of the. murder.
It was found in the snow in the. angle of the
road leading to Nesbit's bouse Irom the. bigb'
road, and on the left side of the. road going fr003
Montreal to Longue Pointe. Secondly, th- bullet
found in the wound fits the pistol. lu effort
was made to show that the hall would not lit
the pistol, but tuis objection was dieposed of b>'
the. testimony of the. armourer. He telle 11
that sncb a pistol required a tigbt fiting baIl tO
give it force, and that the bail in the t1'
evidently recei'ved a dent by striking some br 1

substance, (probably the right jaw bon.) aiid
tbat it was tuis prevented it8 entering the musslO
He remarked also that the pietol coul1 e)
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