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{Mancn,

the council and by individuals in apesing the road established by
the by-law,

A3 to the notice, it i awara by many pereons, and not denied by
himself, that he knew well of the application, and was present in
the conacil whken the measure was discussed, and tho by-law in
progress, and that he was heard upon it.  There is proof, more-
over, that patice as requived by law was given; and what is
stronger than all against his application, that ke was himself onv
of the appliconts for the very line of road as it hios heen cstab-
lished, signed the petition for it, and pointed out 1o the surveyor
the course which he desired 11 to take in passing through Lisland,
which course the surveyor adopted, That also pute an end to alt
pretence of complaiut on his part as 1o the road passing through
his archard or barn-yard, for thaugh that conid not be done agaiust }
his will, it dearly could be done with his conseut. It seeins also
that so far as the archerd is concerned, there was none there when
the road was surveyed. It may be, as the eomplainant neserts,
that he gave his conseut a8 he did under the expectation that there
would be o railwaystation fixed nt 2 certain peint, which the pro-
posed road would have led 10, and that this would bave made it a
veory desirablo road for bim ; but that this expectation bas boen
disappainted, snd the railway station placed clsewhere,

The councit or the surveyor had rathiug to do with his reasons
for assenting ; and if he has been disappointed in that respect, his
o280 i not &0 uncowmon one.

N It comnot be said, after reading ol the papers before us, that
bis consent was given upen any condition expressed by him, There
are severnl circutnstances in this case which would prevent our
quashiog this by-law upen » summary application, supposing our
power to do 80 on any such ground as js assigned in thisense to be
without question, which wo do not sayit is. 1f no legel netice was
given of the by-faw, or if the road was laid out through the com-
plainant’s barn-yard or orchard contrary to his will, and if these
{acts, or either of them, make the by-law void, the complainant
can urge that in his defence against the indictment for auisance in
stoppiag up this road, which it secms has been proforred against

im,

We discharge the rale, with costs, to be paid by the applicant.
Rlule discharged.

CHAMBERS.
{(Reported by C. F. Exauta, Esq, Barristerat-Law)

Coxyrresar BaNg v. WILLIaMs.

Lractice—Attachment of debls—Assignments.
4 debt dap to a judgmant deblor who §8 dead cannot bo attached without rovir
fog the judgment against bis p } representatives,

Qu.~Can & debt be attached In tho baads ofan assignes for the yaymcntor debts,
prior to g diridend baving been declared by such asig
26th Janusry, 1859,

English applied foc the wsual garnishee order in this case,
againet one John Young, on an affidavit of the plaintif”s attorney,
frst,—stoting the recovering of the judgment, the smount due
thereon und that tho defendant had died while the writ of exccu-
tion was in the sheriff’s hands. 2od, thst he was tsld by the
defendant in bis Jifetime, that he (the defendant) bad a clzim
against the firm of Kaight & Co., which firm gometimo since made
ag assignment of their estate for the heaefit of their creditors, to
Jobn Young, Esq., of Hamilton. 3rd, That ha was informed that
the said defendant came inte the assignment ss creditor for the
sum of £164 18s. 8d., and that his dividend has not yet been
declared, hat Me. Young expects when it i3, the amount will be
12s. Gd. in the ponnd.

There was also evidence that the defendant bad died intestate,
and that o letters of administration had been taken out,

Daarsr, C. J, C.P.,,—Refused the order on the grouad that

Comuesaciat. Baxx v, Janvis er at.

Practice~Altachment of debts—Rent.

Rent to becamo due at r future tiae Is not a debs due or acerntag dne within the
meaning of see. 194 G, L. L, Act, 1500, 80 1bat §3 can by sttacked o extlaly n
Sudgment. 10th February, 1550,

The plaintiffs in this case applied for the usual order to attach
debts due or necruing due from Messrs, Watson & Hestie to Jar-
vis one of the defendnnts, on an affidavit made by their attor-
pey, stating that jedgment bad been recovered and woe still
unsatisfied ; and that Messrs. Wutson & Flestie were tenants of
the gaid Jarvis of o store in the town of Stratford, at the annual
rent of $600 ; that the rent hnd been paid up to the month of May
next and no longer, and that after that time it would he payable
to Jrrvis as aforessid.

Draren, C. 3. €. P.,—~Refused the order on the ground that
no rent was shewn to ho overdue, and that any future rent might
never beeome due to Jarvie, and therefors was not a debt accruing
due within the meaning of C. L. P. Act, 1850, sec. 194,

) Order refused.

CHANCERY.
( Reported by Tuoxas flopains, £aq., LB , Barristeras-Lain.)

Macooyarp v. MacDoyALD.

Writ of Ne Excat-Alimony aff oul of juradiction-—Daomicile,

The Writ of Ne Ereaf granted alter filing a bilt 3n an sllmooy suit, remalne in
foreo after decson; am 1 13 no aljectton that the wifo recides out of the jurisdle.
tion, as duriug corerture the dumicile of the husband is the domicileof the wite,

29th January, 1859

In thig cage the Bill was filed by a married woman for alimooy.
The pariies were married in Nova Scotia in 1850—~the defendant
being then under age. Shortly afterwards he ie{t her and weat
to Scotland, from whence be came to Upper Conada ; and she re-
moved to Lower Canada where she still resides. The Bill was
filed in October, 1858, and a writ of ne exeat for £1600 bail ob-
tained ; nnd on the 21st December, 1858, a consent decres foy
permanent alimony was mada,

Strong now moved to discharge the writ. The statute autho.
rises the Court to exercise a diseretion which before it could not:
on filing a bill far alimony to jssue a writ of ne exeat, until decres,
end by the same Act the decree biads the same a3 a judgment. It
ws not the intention of the statute to continue the writ after the
decree.  On another ground, the writ should not cantinue, the
Plaintiff resided without the jurisdiction of this Court, and should
have applied to the Court within whose jurisdiction she resiged, or
where the marriago took place. Daniel’s Ch. Pr. (Iast ed ,) 1284,
Smith’s Ch. Pr 788 ; Arkinson v. Leenard, 8 Bro. C. C. 218 Ifyde
v. Whitfield, 19 Ves. 842; Smith v. Nethersole, 2 R. & Mgl., 450,

Blake, contra. The original grovnd of the issae of the writ was
that of custow, Beames an Ne £xear 26. Here, however, theve
is no custom, but a discretion untrammelled by rules, The iaten-
tiop of the Legislature was to secure the defendant to the Province
during the continuance of the alimony. In this ¢ise, the decres
could not bind &s the defendant bad no real property, In Jyde
v. Whnfield, both parties resided out of the jurisdiction, and the
writ was refused on other grounds; and in Smith v. Nethersole, it
was not stated that the Plaintiff fived qut of the jurisdiction.—
Bat this application was foo late; from the avalogy of Common
Law, it should havo been made on kunowledge of the irregularity.
Harrison’s C. L. T. A. 49, 83 ¢¢ s20.  The decree is enrolied and
was raade by consent, and the cause is now out of Court.

Tue Cnavceiror delivered the judgment of the Court. This is
au application for the discharge of & writ of ne exeas. Mr. Strong’s
objections ars two-fold. 1. That the writ fell when the decree for
permoanent alimony was pronounced. 2. That it had issued irre«

P

the defendnnt being dead, thore were no pariies to the suit as
sgelast whom this judgment could be attached, and deubted the
practicability of attaching such o elaitn at all before the assignee
had regularly declared n dividend, and referred to Bayard v. Sim-
mons, b B. & B, 69; Jones v. Thompson, 4 Jur, p. 338 ; Power v,

1]
V

gularly owing to the Plaiatiff residiog without the jurisdiction.—
I do not think there is any grouad for the first ¢bjection. The ob~
jeet of the Act wos to romedy disabilities under which married
women labored, and was not intended only as s partial remedy.
Under the lnrge language of the Act, conveyiag so wide & discre-
tion, we must suppose that the writ was iatended to apply to

Butter, 4 Jur. p. 614
Order refused.

cases of both interim and permanest alimony.



