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Full Court. HUXTABLE V. COUN. [Feb. i.
Cou'dy Courts Ac-Interpteader-Plaintsf acting for bail& inu seizing

goods under execution- Onus of proof at trial of interpicaaer issue-
-Estappel--Sale of Goods Ac.

At the trial of an interpleîtder issue in a County Court as to the owner-
ship of certain wood seized 'under the execution therein by the plaintiff
acting under authority from, the bailiff and claimed by the claimant, it
was contended on bis behaif that the seizure was irregular and invalid
because it was made by the plaintiff himself and flot by the bailiff, also that
the seizure had been abaîîdonied, as, after notices being stuck upon the
wood piles, no one had been left in charge. On appeal to this Court frorn
a verdict in favour of the claimant,

Held, RICHARDS, J., dissenting:
i. Uîider ss. 82, 83 of the County Courts Act, R S. M. 1902, C. 38,

the seizure by thc plaintiff under the authority of the hailiff was flot unlaw.
ful or invalid, although it is undesirable that such a practice should he
followed. (Sec. 83 was amended ait the session of 1904 so as to take away
the righIt of the bailiff to enmploy other persons to execute warrants or
writs for hir.-Ed.)

2. T'he evideîîce did flot shew that the seizure had lîeeii abandoned,
as the plaintifl. after putting up the notices of seizure on the wood piws,
had asked a persoîî liv.ing near toi look after the ssood, and a week or tAo
later the liailitf carne himrself and placed the saine person in charge.

P>er ItcC. 'lle property in the wood neyer passed to the
clairnant, for, althotîgli he Lad contracted to buv it fro ni the judgmni
d'efr and Lad païd hini $ioo on account, it liad flot lîeen nîea-urcil and
was îlot to ltin easured matil brought bv raîlway to, Carinan, and therciore
undedr rule 3 of s. zo îý tLe Sale of GoOds .'ct, R. S. M. 1902, C. 152, the

proptr-ty liad not passed wheni the seizure was madie. T[he plainîliff wss
nî't (et11ped frorn entorciiig hi,; excrîîtion lîý the fact that he liadîsîd
aiîd scrved ul)on tLe claîmiant a garnishiîîg order attachiiîg ail> iinîney that
ii-ht have I eea due by the claimnî to the iiidgnient de itor on a sale oif

thle vo id., as hie %vas entîtlud t(, take out the garnihing order as a lire.
cautionary ineasiire in i se it mniglit Le proved thai there hiad been) a %ali
sale.

P er i'Eis 1E, .1. Unlter S 2(00 ofthîe Ac-t, it svas flot opeil to die
claiiant, on the trial ot the iiiterpîtatier issue, ici raise aîîv Olt jectio1is ;ts in
the v.î id ît tif the seî.'ure or as leo its abiiîdoiîiiit. iptut lie &,oulti oilly

take: adi,.îatage of aiîy stth inatter b\ iîîakîng an appiciîon to set aýiqiC
itLe mteipàleader silîîîiois :aîîd, on the liearîîîg of thet latter, theît JUtL!es
should c,,,îi îîe thet investigation Ic to e qucîtestion whether the goîîd s ic

wore tIelt rol)crty of the clianît a' s*gaiiîst the excuîtîouî crditor; anîd the
onuts n( >t, oi the clainiîînt. Inî tht lirst instance, of Jruviîg lus ovlîersllap.

lIll th ai.ýf attelîllits î'î takc goi)îls (îîot e\eliit' wlîciî lie liad nt) iua


