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Orok v. GARVIN.

|C. L. Cham.

5;0' 89 Shuttleworth v. Cocker, 1b. 77; Morri-
" ¥. Salmon, Ib. 387.

thRmHARDs, C. J.—The words of the section of
8 1 Ommon Law Procedure Act were the same
24 08¢ of the Imperial Statate 3 & 4 Vic. cap.
8t 8ec. 2, The first part of section 1 of the
Atute of Outario, 31 Vie. cap. 24, sec. 1. is to
Qoe Same effect as the Imperial Statute referred
ort ““If the plaintiff in any action of trespass,
Tespass on the ‘case, recovers by the verdict

pl 8 Jury less damages than eight doliars, such
. 81ntiff shall not be entitled to recover, in re-
'f::“ of such verdict, any costs whatever, whf:ther
e Yerdict be given on an issue tried, or judg-
Drens has passed by default, unless the judge or
®8iding officer before whom such verdict is ob-
Mbed, immediately afterwards, or at auy future
;ne to which he may postpone the consideration
in th’e matter, certifies on the.bnck of the_record,
las 8 form hereinafter provided, to entitle the
Plaintig 1, fall costs,” &. Under the Imperial
8tute and the Common Law Procedure Act the
no‘:ﬂso is to the effect, that the statute should
the PPly if the judge ‘ certifies on the back of
® record that the actfon was really brought to
£ ya right besides the right to recover damages
the trespass or grievance complained of, or
thu the trespass or grievance in respect of which
1 €action was brought, was wilful and malicious.”
o the Statute of Ontario this proviso is entirely
Witted, and it is left quite in the discretion of
coe Judge to certify, to entitle the plaintiff to full
:ts or not. The decisions under the repealed
hendm&y nevertheless be looked at, for I appre-
Yo l'-hn.t under the existing statute the judge
theu d certify when he would have done so under

e Tepealed section of the Common Law Pro-
dure gct,

Ti},ﬁ Shuttleworth v. Cocker, 9 Dowl. P. C. 82,
faig “‘1, C. J., in referring to the English act
vent ‘I.tuke the object of this act to be to pre-
tion Plaintiffs from bringing actions of & vexa-
d‘ms and litigious natare, where only a small
"ha:ge has been sustained, and where no right
aeﬁOeVer i8 in issue between the parties; and if
te N8 are brought in such instances, certifi-
i“ cannot be granted, and the plaintiffs lose
Nnir Co0sts.” That was an action wherein the
H em‘ﬁ'. the owner of & house, complained of
defendant, who was the owner of a mill

on pp Orkshop, that he used the engine, &,
3“&05 Premises, so that noise, smoke and in-
Phint'sﬂ‘:ilmt came from them and injured the
he dl 8 house, and rendered it uninbabitable.
at iefendant in answer pleaded mnot guilty,
on ‘h:, he denied that that which was stated
The 1 face of the declaration bad taken place.
ing M“"ned Chief Justice then proceeds: ¢ Look-
that
fon of

{hese circumstances the plaintiff declares
18 house is rendered uninhabitable by rea-
ett' e defengnqt’s acts, and on the other side
Works :g. ant, insisting on going on with the
Plaintig ich he has commeunced, and which the
hig ¢ ar Says form the ground and gravamen of
doeg nogge’-"ho can say that a question of right
1 - l&t:\se between the parties. The plain-
the nuip aing tlm.t bis right to his house, free of
inys dedsunce which is alleged on the record, is
tide gy, and the defendant says on the other

2t this, which is alleged to be a nuisance,

is in fact none at all. Therefore looking at the
facts of the case it does not appear to be one in
which the plaintiff is going on vexatiously, or for
small damages only, but that it is a case in which
the right came in question. On the evidence which
was adduced the case took the same course. The
defendant strove not so much to prove that the
plaintiff had sustained very smsll damages only,
and the cross-examination was very much di-
rected to that point, as that the defendaut had
adopted mades of carrying on his manufactory
with a8 little injury as possible, still maintaining
his right, however, t» carry on the same business.
Therefore, in my opinicn, it is an action really
prought to try a right besides the mere right to
recover damages ; and one cannot but ask why,
if it were not so, the defendant did not admit
the right of action and proceed anly on that

rt of the case which would be directed to the
pitigation of damages ”

Bosanquet, J., in his jundgment. eaid: «In
order to support the detendant’s view, the action
must not have been bhrought to try the right, and
the defendant must have admitted he had no right
to do the act; and if the real question was as to
the damages only, there is no doubt that it would
be & case in which the judge should not have cer-
tified. * * ¥ The defendant insisted that he
was Dot in the wrong, that he was right; and. in
consequence, the plaintiff had no right to main-
tsin the action.’’

In Morrison et al. v. Salmon, Ib. 392, the case
above cited is approved of, and in reference tas
it, Bosanquet, J., said: ¢ Nuisance inay either
pe brought to recover damages for an injury to
an acknowledged right, or to try a question
whether the defendant has or has uot a right to
do that which he bas done, which is very com-
monly the subject of question in an action of this
gort.””  Maule, J., said: ¢ Supposing the plain-
tiffs bad proceeded in the Court of Chancery for
an injunction # * % and the Court bad said
that there was some uncertainty as to their
rights, and that they must establish it in a court
of i.aw. The plaintiffs must in that case bring
their action in order to substantiate their right;
snd if the argument which hns here been brought
before the Court were to prevail, they would be
deprived of their costs.”

It appeared at the trial of this case that the
persons under whom defendant held had taken &
lease of the land overflowed from the plaiutiff,
which had expired, and plaintiff was willing to
grant a lease to defendant for the term for which
be had agreed to take the mill, at & smnll rent,
and that defendant had dectined to take this
lease.

Under the facts of this case, and under the
decisions referred to, I am of opinion, if this ac-
tion had heen one which was exclusively within
the jurisdiction of the Superior Courts, I should
have felt bound to certify under the first section
of the act of Ontario to entitle the plaintiff to
full costs.

The defendant did not content himself with
admitting he had overflowed defendnot’s land,
and contending that only small damages were
committed, but, a¢ stated by Chief Justice Tin-
dal, in the case referred to, had stoutly con-



