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. ,59; 'Shuttleworth v. Cocker, lb. 77 ; Miorri-
"on y- Salmon, lb. 387.

'(IcHAlIDS 9C. J.-The words of tbe section of
th6 nCoai0 n Law Procadura Act ware the sane
astose of the Imnperiat Statuta 3 & 4 Vic. cap.

24, oec. 2. The firat part of section 1 of the
WJ Stfttut* oft Ontario, 31 Vic. cap. 24, sec. 1. is to

the 5
5151e affect as tbe Impariai Statute referred

t 0. Il If the Plaintiff in any action of traspasa,
0r t7reass on the !case, recovers by tbe verdict
of jury es damages than eigbt dollars. such
Idaf lftiff shahl not ha entitled tu recovar, in ra-

e 8O eetuOfasuch verdict, any costs wbatever, wbatber
dant  the verdict ha given on an issue triad, or judg.

fi 1et aspassed by dafauît, unleas the judge or
Presiding offluar betora wbom auch verdict ia oh-

ong t%4ifid, immediately aterwards, or at any future
e sa ti!f 5 to Whiuh be may postpone the cunsideration
t bl of the 'niatter, certifies on the back ut tbe record,

a fof lu formn barainatr provided, tu entitia the
'tui t full cossa," &c. Under the Imnpariai

ff9 
83ttut and the Commun Law Procedure Act the

Th# elvg i8 to the effect, that the atatuta sbould
Otid ]lo aPîl if the judge ",certifies on the back of
n«O the record tbat the actfon was reaily brougbt tu
hi0 a rigbt besidea the right tu recovar damages
set, for the trespasa or grievanca cumplainad of, or

tba the trespasa or grievanfca in respect of which
e acton vas brougbt, vas wilful and malicious."

tIo l the Statute of Ontario this pruvisu is entiraly

ao ott' t.tad, and it is ieft quite in the discretion of
Igbt e idge tu certify, to antitle the plaintiff su full

au, 'ýsts Or flot. The decisions under the rap.ealed
kind bat tfiay nevartb aleas ha tooked aS, for I appre-

ýsiol, bd that undar the existing statute the judga
1 $ *01  cartify when ha would bave dune su under

sod therealed section oftShe Commun Law Pro-
rr 'dure icS.

1.1,Shuelleworth Y. Cocker, 9 Dowl. P. C. 82,
infd 1l, C. J., in referring to the English net

Ia take the obj ect of this act to be to pre-
ti" P aintiffs fromn briuging actions of a vexa-

dO8and litigious nature, wbere only a amati
filage bas been sustained, and wbere no riglit
abteveer il in issue between tbe parties; and if

aelt8are brougbt in sucb instances, certifi-

'ete cafinot be grmnted, and the plaintifs8 lose
air eusta." That was an action wbarein tbe

the Ifd heowner of a bouse, complained of
efnatwho was the owner of a miii

%u Workshop' tbat he usad the engina, &o.,cri bis Ptr1eiises su that noise, smoka and in
uts dust came fromn tbem and injured tbeýl

PIfI'tiff's bouse, and rendered it uninhabitabte.
tliet defandant in answer pleaded nuL guilty,

t 1ati, ha deniad that that 'which waa atatad
on 1the face of the declaration bad taken place.

>laned Ch
Iig at theaf Justice then proceeds: I ook-
that hi hs circumstances the plaintiff dactares

Il~f1 bouse is rendarad uninhabitabla by rea-
the d ebdfndant's acts, and.on the otber aide~efendlIut inaisting on going on with the
*or's Which he bas commeticed, and wbich. the

b lfitif Bany formu the gruund and gravamen of
dis h arges Who can sa that a question of riglit

t oe"Dt arise between the parties. The plain-the ""' Plains that bis right to bis bouse, free uf
'a " Usauce 'Wbich is alleged on the record, is

'rgded, and tbe defendant mays ou tbe other
&14tha thaiwhich is aliaged to be a nuisance,
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is in fact none at ail. Therefore looking at the
fauto of the case it doas flot appear to be one in
which the plaintiff ig going on vexatiously, or for
smail damaiges only, but that it is a case in which
the rigbt came in question. On tbaevidenca which
was adduced the case took the samne course. The
dafendant atrove flot su mucb to prove that the
plaintiff had sustained very amaîl damages only,
and the cross-examination was very much. di-
rected to that point, as tbat the defendî-nt had
adopted modes of carryinz on bis mantnfactory
witb as littie injury as possible, stili mgintaining
bis rigbt, bowever. t', carry on the saine business.
Therefure, in My opinion, it is an action really
brougbt to try a right besides the mere rigbt to
ftcovar damages ; and one cannot bnt nsk why,
if it were flot so, tbe d'fend.int didfl ot admlîit
the rigbt of action and proceed nlly on tbat
part of the cage which would ha directel1 to the
Mitigation of damages

B3osanquat. J., in bis jliilgme-nt. said: "laI
order tu support the defendant's view, the action
jaust flot bave been brought to try the riglit, gni
the dafendant must have ailîitted hae had no righIt
to do the act ; and if the rai question was as ti
the dam ages only, there is nu doubt that it wou1'.1
ha a case in which the judge should not have car-
tified. * * * The deterîdant insisted tlmat hue
vras not in the wrong, thnt hae was rigbt; and. ini
consequence, the plaintiff bad no right tu tmain-
tain the action.''

In Murrison et al. Y. Salmon, rb. 392, the case
aboya uited is npprovad of, and in reference to.
it, Bosanquet, J., said: " INuisance Înny either
be brougbt to recover damages for an injury to
au acknowladged right, or to try a question
wbetbar tbe d efandant bas or bas Dot a rigbt tu
do that wbicb hae bas dune, wbich is very coin-
waonlY the subject uf question in an action of this
sort."? Maula, J., said: Il Supposing the plain-
tilfs bad proueaded ia tbe Court of Chancery for
anl ifijuneition * * * and the Court bad said
that thera was some uncertainty as to their
rights, and that they must astablish it in a court
of iaw. The plaintiffi must in that case brig-
their action in ordar tu substantiata their righit;7
and if the argument wbich bats bara been broutiç
bafure the Court were to pravail, tliay wouid be
deprived of their coats."

It appeared at tbe trial of this case thnt the
persons under wbom defendant beld buid takeri a
lasge of the land ovarflowed from the plaintiff,
wbich had expired, and plaintiff was williDiz to
grant a tease to defendant for the terni for wbiuh
ho bad agreed tu take tbe miii, at a amafli rent,
and that defendant had daclined to taka this
lease.

Under the fauta of this cse, aiîd under the
decisions referred to, I ain or opinion, if this stc-
tion bad hean one which was axclusivclv within
the jurisdiction of the c3uperior Courts, 1 sbouid
bave tekt bound to certify undar the first section
of the nct of Ontario tu entitle the plaintiff to
fuit cosats.

The defendant did Dot content bitnsait witli
admitting ha liad overfluwed defendant's land$
and contandingr tbat unly smuui danages were
committed, but, a' stated by Chiaf Juýltice Tin-
dal, in the case referred to, bud stoutly con-
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