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replevin inl Waish's case, and Herson, wbo swore

that he had tried to keep possession of the goods

for the banks, then toid the bank's officers that

they Might take the goods themselves, which,

'Ollletimne afterwards, they did.
Flerson was examined as to the vaiidity of the

warehouse receipts; and, if his evidence is to be
credited. be and Monteith were guiity of a misde-

leenor, one in giving and the other in obtaining

Mllney on, faise warebouse receipts., His evidence,
therefore, is that of an accomplice in a criminai

act; and aithough I beid that be was flot estopped

fro)n giving evidence that these warehouse receipts
Were faise and fraudulent, my experience in con-

ducting criminai prosecutions induces me to recog-

fluxe the appiicabiiity of the directions usuaily

g -e1 to juries by judges of Assize, viz. : to re gard

With distrust the admissions of an accomplice, and

flot to give effect to tbemn uniess materiaiiy con-

firlned by other evidence. That saiutary mile of

experience is, I think, speciaiiy applicable to a

civil case where the party, whose titie under those

Stftittory securities is attacked, was in no way,

direct or indirect, a party to the criminai act of

the criminal parties. Herson claimed no protec-

tion before giving his evidence; bis evidence is

"ri5uPported, and is negatived by bis varjous ware-

bous1e receipts and by his declarations and acts in

the Piresence of the bank's officers; and is aiso

flegatived by the written and paroi deciaratiofls

Made by Monteith in bis lifetime.

The Evidence Act R. S. O. c. 62 s. zo provides

that in a suit against the assigns of a deceased

Person an opposite party shall not obtain a decision

111 respect to any matter occuring before the death

Of -the deceased person, uniess bis evidence is cor-

roborated by some materiai evidence.

The spirit, if flot the letter of this act, applies to

thlis case, and therefore on both grounds I decline

to give effect to Herson's evidence.

Even if these warehouse receipts were invaiid, I

COUid flot on the evidence find that the banks had

M'ade themseives executors de son tort. Applying

the cases to what occurred immediately after the

death of MonteitIb, it would be more reasonabie to

hOid that Herson had piaced himself under that

iiabiîitY. He and bis solicitor went to the ware-

bo~I8e before the bank officiais, and wben the latter

arrived Herson cîaimed by paroi and in writiflg to

'b inl Possession of the goods as warehousemafl,
and aubsequentîy told tbe banks to take them.

IlIf a mlan give or. seil the goods of an intestate

to A. this does flot make A. an executor de son

tore-' oDr if he dlaim a property in the goods as a

gift of the intestate: " Comyn's Dig. 'Idm. C. 2.

This rule was appiied in Pauli v. Simpson, 9 Q. B.

365. A lessee died intestate during tbe term of
the lease; bis widow without taking out adminis-

tration entered, and paid refit to the landiord ; and

then witb ber concurrence ber son-in-iaw took the

premises and continued to the end of the term. It

was heid tbat aitbough she might be, A was flot,

executor de son tort. WIGHTMAN, J. said: I "Tbe

passages from Comnyn's Digest are express authori-

ties on tbis point. If this were flot so there wouid

be no end to tbe number of persons who migbt b.

cbarged." PATTESON, J. added: IlIf one takes

the goods of the deceased and hands them to

another, this sbaii charge oniy the giver as executor

de son tort.

So wbere a person sets up a colorabie titie to

tbe possession of tbe goods of a testator, tbougb

he may flot be able to estabiisb a compieteiy strict

and legal titie, sucb titie is sufficient to exempt

him from being cbarged as .executor de son tort:

Femings v. Yarrat i Lisp. 335 In tbat case Lord

KENYON, C. J., observed: IlIf tbe defendafit came

to the possession by color of a legal titie tbough

be bad flot made out such titie completely in

every respect, be should flot be deemed an executor

de son tort.
The reason for the rule is stated in tbe case of an

executor thus: " lIf an executor takes the testator's

goods on a dlaim of property in tbema bimself,

altbougb it afterwards appears tbat be had no right,

since sucb dlaim is expressive of a different purpose

fromn that of administration as executor, be is not

hiable: " Toiler on Executors 43.

The cases in the United States Courts are to the

same effect.

In King v. Lyman, i Root (S. C.) 104, where

goods bad been taken under a bill of sale, evidence

was teridered to sbow that tbe bill of sale was

frauduiefit. But the evidence was rejected; and it

was heid tbat the holding ard disposing of goods

anid chattels conveyed by a deceased in bis life-

time would flot make the party taking an executor

de son tort. Aitbough the bill of sale might be

franduient as to creditors it was good and vaiid

between tbe parties.

Debesse v. NaPier, I McCord (S. C.) Lo6, was a

case when deceased had goods in the hands of a

factor for sale. The factor bad a lien on them for

bis commission and charges.. Deceased drew an

order on the factor for the whoie proceeds of the

goods, after satisfyiflg bis charges, which order the-

factor accepted. After deceased's death the factor

soid and appiied the proceeds as directed, and it

was beld that he had the right to do so.

If a person sets up in~ himseif a colorable titie

to the goods of a deceased; as when h. dlaimns a

ilien on them, though he may flot be able to make


