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ference betireen bis case andi that of a borroirer;
hecause the onily difference la, that then the party
bargains for the use of competent skili, which
here becomes imreatcrial, since it appears that
the defeudant bad it." And iu the j udgment of
ilolfe, B., irbo tried the case, coccurs the passage,
IlIf a persan more skilled kuows Chat to bie dan-
gerous irbicli another not s0 ckilled as hoe does
Dot, surely that inaies a difference in flic liahil-
ity ? 1 said 1 could sec no differonce betireen
segligence and grosa negligence thiat it iras the
sanie thing irith the addition of a vituperative
epithet-aud I inteuded te lessve it te the jury
te ssy irbether theo defen lant, bcbng, as it ap-
peared by the evidence, a person aceustomed to
the management of horscs, iras guilty of culpa-
ble segligence." [Lord Ciiteeess'cs said that
Wtilso2i v. Brete was a case of misfcasance, not

of negligence, and that hoe sair no objection te
the terni Il gro'.a" aegligenoe, irbicli tas useful
in cxpressing the degree of nogligence for avhieh
certain classes cf bailees are responsible. The
terni, moreever, bad Leen approved hy Lord
Hll, Sir William Jonce, and other omissent su-
thorities.] A similar rule iras laid clown lu Beal
v. Soth Devon ]lailway Cesasy IlH. & C.
341 il1 L. T. Rep. N. S 181 See, toc, the
cases of Feninsalar and' Oriental Sicasa Naviga-
lion Cesssssny v. 1hand, 1 Moo, P. C. N. S 272;
12 L T. flop. N. S. 809 ; Dansea v. Ri/chsardsons,
3 E & B. 114,

Ne 1lio/th Q.-C.,' fo r tIbe r es poandleurit -Whbe re baunk-
crs lake charge of their cuýtomers' gooda under
sncb cireurs stanices as the present, it muat bes
uuderstood tbnt the cuqsomers wili take their
chance of les'. If wrlether they have takeni
proper care la te be a question depeudlent on the
opinion of a jury, iritiat bssnker îvould accept
sucb a liahility without reward ? There was ne
evidence of siegligence, except tiat the cashier
miss sllowed te bave accesa by binmself te the
strong roem. The plaiutiff linei that this Ceas
the custota of the bank. and after the depesit of
is propcrty if arsy change was made it mas for

bis beruefit, ratber than te bis disadvantage.
And, indoed, te allow accesa te the coufideutial
servant sioe would probably involve less riaIt
than te bieC two go tegether. 'The boxes irere
]sept lu the streng roomn for the convenieuce cf
depositora. sud it canuet hoe ceutended that thore
wis asny negligence lu the bsukers beesuse tboy
did net put theso bonds lu the eue cf tise twe
lutter recunis mlsieh they reserved for bullien snd
uusigned notes. Lord HIoît, lu bis judgmcnt
lu Ceggls v. Bernard', lu saying tisat, irben a
mnsu takes geeda lute bis custody te kecp for
the baller without retrard, the bailee miii hoe
chargeable if guilty cf "lsome grosa negleot,"
ctearly ustans Il w iu"segligence, whlrh would
ho iieîer te- fraud. [Lord CHEaLMtSFRD -It iS
diffi'ult of defsnitiota ; but grecs negligence
seorna te moan - utter caàreIesbue-ss"j For hoe
bses this part cf bis jrsdgment on J1 usttni ina
Insstitutes, Book Ill., tiC. 15, sihere the liahiiity
cf a depoitary la tius defitied: "Ex ce solo
tenerur, si quid dole commis,'rit; culpoe antem
sntiine, it est, de 'idie se negli'gentiro non Cou-
etuir." Aud Chia mbl iras acted on lu au Amers-
eau case, very liko tLe present, Farter v. 12 's.
Bau/r, 17 Mass 478, wvh re a cas1k of droubloons
iras depý* -ited hy the p'sbti eh tle desire d-

ants, aud the cashior or clerk of the hauk stole
a great portion sud afterwardsabscouded. Tbe
bank mas beld not te bie hiable on the grounds
expressed inl the following pssage from the
judgment cf Parker, Cl., (pý 497), IlIt wiii
Dot hoe disputod Chat if (Chia coutraet) amounts
only ta a iakd h:itlment, withouet remsrd, anti
without any special undertainig. whicb lu the
civil atsd comuson law is called dcjsositarn, tIse
hailee -will ho âswerable onby for gross negli-
geuce, mhicb is cossidercd oquivaleit te hrecc
of faith ; as cveryosse who receives tihe goods of
suether lu depesir, imipliedby sti1 ulates that hoe
wibl take conte degree of cr0 of them. Tise
dogrce cf care mbcb la necessary Ce àvoid tise
imputation of bad faith, la measured hy the
carefuinesa wiebih the depositary uses totrards
his cmn proporty of s, sinillar kiud. For tsbthieegt
th'at may ho se sligbt as te amcunt eveni te care-
lessuess lu nnother, yet tise depcesitar bas ne
resson te expeet a chsang'e cf cbaracter lui faver
of bis particular- initere-t. aud it la bsis cira fcily
te trust one irbo s ((et able or wiliing te super-
intecti witb diligence bis cîsu coceerrs..The
dictutu cf Lord Coke Chat the haro acceptLnce cf
goods te keep implies a promise te kcep thes
ssfely se Chat tise depositary wah ho li ble for
bass by stealth or s ýcidrut (Sea//hcoie'es, 4 C'o.
83), la eutirely expboiled . .. baving breni fub]y
sudi explicitly cverruled by ail tie judges lu
Coyys v. -Bernard. . . . ' Now tise fisi seeims te
hoe settleti tisat suci 'o pourraI baibsssett ivili net
charge the bailce wlth any loss, ukaes it huppen
by gross negleet, whieh la cos'strtsed te ho aon
evidence cf fraud. But if hoe iisuertakes speel-
ally te keop tIse goods sufely andt securely, ho i8
botsnd te assier ail perils sud cLsmages tit utay
befail Iten for iront of the ,,uo euce îcith
ishicîs a prudent man wouid keep bis own -' (2
BI. Comrm. 453.) And titis certaiuly is tise more
resonable doctrine, for the common uuderstaud-
ing cf a promise te kep safely irould ho that
the party mouid use due diligence sud case te
preveut bass or accident zansi titero last rio aeb
of faith or trust if, notwvitliststndittg ssseh cars,
the geods should hoe spoiled or purloised. Auy-
thing more than this would amossut te au lusser-
suce cf the gonds, mlsicb cannet hoe presumosi te
hoe iatended, unioss tîsere hoe au express agreement
sud au adequate censidoraticun theretor. lhe
doctrine, as thus settieti by resson ansd assthority,
is applicable te tise case cf a single deoe-lt sn,
irhicb there la an accommodation te the h suer.
and the advantsge is te hlm alone. I1 sliail hoe
the loser, uniss the person ist whom es hoonfided
bas shows. had faith lu cxposiug the goodas te
Itazards te mliich hoe ironit net expose isis owss.
This moald ho crassa neqylse tua, artd for titis
aleste ib sasch a d5 positar-y Pble '' Tise c osrt
tien went into the facts, sud procceeded (p 504):
I't/pou this stato of faots, ire tinl it mc ýt mass-
ifest Chat, as far as the hsstk iras eoncerrisd, thas
aset a sre naketi b ,ilrnent for sthe scs ussusîda-

tiosi cf the depositor, snd witbtcst assy advautoge
ta the buuk, wblich ea ot n eto i clcreaiso its lia-
bility beyostd te offert cf sos ,i a routeset. No
contrel misatever cf tise c
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taitedin luit aras ieft iritt tic' batti or i ts offi c2rs.
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5
sr, ach cf m to tubave

osrIthe chest c' tû iii port i', Titt'c e
eutnc c55 ofld at ariy .,,,ve sui~d' t


