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dant lu shew that the money lw ree!eived w~as, not lent tu hiîn
but with this the learned Judge did flot agrce.

W'hen the I)artics to ani action were not eonîpetent Nvitnesses
this qulestioni frcquently a rose, aind the cases (sec Cxranit's Bank-
ing Law, 6tli cd., p. 9i) uniforînly dctcnniincd that the ehoque
'vas only evidciice of the payineiit of xuoncy and iiot proof of a
loan, for' the paymcnit might equally well have becui on account
of a prc,-cxistîig debt or a gift. Sec Foster v. Fraser (1841),
I. & J. Dig. 652; AlLire v. King (1908), Q.R. 33 Si'". 343.

It was, therefore, cicar- that there w~as nuo jurisiliction in the
Division ('ourlto lu etertaini the action, aiid the motion must
succeed.

Prohibitioni gianted, w db eusts, fixcd at $25.


