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lauts ; Doutre and Doutre for Respoudent.

GRAND TRuNK RAILWAY, (Opposants in the
Court below), Appellants ; sud EASTERN
TowNsHnps BANK, (plaintiffs contesting in
the. Court below), Respondents.

HuL-That lu Canada the nolllug stock of the
Grand TrnDk and othen etliways forma part of the
nealty, and la net liable to selzure and male under
execution.

This was au appeal fnom a judgmeul of the
Superier Court, Montreal, dismissing an op-
postion fyled by the appellants under the fol.
Iowi11 circumstances :-The Eastern Town-
ships Bauk suied the Grand Trnk Comp~any
ou a promissory note for $2,W6, dated lst F~eb.,
1862. and obtained judgmenî, lst Dec., 186.
In Jauuary, 1863, executien de bonis issued,
sud a locomotive was seized. To pnevenl the
sale of this locomotive the Grand ¶ruuk Cern-

rsny fyled an opposition afin d'annuler, recit-
ingthe procvisions of the 251h Vic., cap. 56,

sud claiming the benefit of the Act. The pro-
visions of this Âct apprepriate towards psy.
ment of the debte due by the Grand Trunk,
ether than bond debts er notarial mertgages,
" ail monies te b. received by the Ceomp any
from the Prevince sud from the Imperiat Go-
*ernment for postal services, and fer the con-
veyance of troops or military stores sud muni.
tiens of war."1 The opposition alleged that
this Act had been duly accepled sud cousented
te, by the uecessary number of the bond sud
shareholders ef Ithe Company, at a meeting
beld in th. London Taveru on the 8th Auguat,
1862; that lhe oppesants bad net received
from the Province the monies earned by them
for postal services, sud the amount was in dis-
pute between tbem sud the. Canadisu Govern-
ment; that the debt claimed by plaiutiff was s
debt due tbcm betore sud at the time ef the pass-
lng ef the Act. For the paym.ut of this debt, the
opposants ssid the. Bnk hd no other right than
te receive their divideud of the monies or
bonds authorized te, b. issued sud appropriated
under the Act, sud te the balance in 4th pre-
ference stock, under the 24th section of the
Act. The opposants funthen slleged tint the
rolliug stock termed part of the rend, sud was
net linble te seizure; that the eaninga of the
Company were the only assets avaiale te the
creditors-first deductiug worklng expeuses-
but that plaintiffs sud ether creditors wene ex-
cluded by the Âct fromn sharing lu sucb ba-
lance of earuinge. The relllng stock was ai-
leged te b. necess5ry for the working of the
rond, sud mortgaged in faveur of the J st sud
2ud pnefereuce boudbolders te an amount ex-
ceeding £8,0O0,000 stg., sud aime in faveur
of the Province. Even if the rolling stock
were hiable te, seizure, il could net be sold un-
less by consent of the privileged creditors, te,
whom the proceeds of sale must go. The Com-

pay prsyed act# of their offer te psy in money,
bonds aud 4th prefereuce stock, with reserve
te take other conclusions as soon s the amount
due by the Province was fiually adjusted sudr aid. The Bsuk made auswer te this by deny-

Igthat the Arrangements Adt Wa even been
ésrri.d int egmet, the consent of tb. requined
sbree-fourths inajority telt hiffing been obtan-

ed. As to, the rolling stock being pledged to
other creditors, the plaintiffs uaid that these,
creditors were flot before the Court, aàd the
question of their rights could ouly be ralsed
by themselves. The opposition havinýgbeen
dismis.ed in the Court below, the GrsndTryunk
Company appesled.

DRUMMOND, J., after reviewiflg the Pies8 -
ings, observed tbat the first point-as t he
required number of the creditors having* as-
sonted to, the Act-wus the pont mainly in-
sisted upon at th aruent. Thie other grôund,
as to t he rolliug stock formiug part of the
realty of the rend, was barely touched upon.
This, however, was the great point, sud It waa
upon this that the decision of the Court would
rest. As to the finIt question, lho believed the
Company had done something te, complyr with
the Act, but what had been doue was doue in
the very nprofessional-he might almost s57
slovenly-manner, characteristie of the style
in which the business of the Company had
been conducted. The professional gentlemen
acting for the Company in England had gpi up
papers that were not pro er preof of s0 impor .
tant a maiter. But the Court was cslled ùpon

:oapI tegrtf principle, that in Ca nada
thero in sockofRsilways formied part of

the read, and was not lhable te, seizure. It wua
truc aise thal Ihis preperty was mertgsgea ln
favor of other creditora, and even if il could lie
seized and sold, the prc>ceeds must go te, theni.
But the Court did flot consider the question of
the property being mortgaged at nl. They
held that the property was imeuble par des-
tination snd coul d nol be sold off piecemesi.
The law did net shlow it, and the lsw was in
this instance perfectly in accordance with teit-
son, with justice, snd wiîh seund policy. The
locomotive seized in Ibis caue wss part of thre
realty of the Grand Trunk Company, aud cenld
ne more b. seized separately than the vals la
a brewery, or the burr atones in s miii.

ÂYLWIN, J., while cencurring iu the judç-
ment, wss of opinion that the Court beloW was
night a te the finit peint, the centificate of the
creditors' consent, pnoduced by the Companyr,
being in his op inion wholly insufficient, àüd
absoutely nufi sud void.

DUVAL, C. J.-The judgment is based upoE
the grouud that the locomotive forme part Of
the realty. The Court gives ne opinion as to
whether the Company bias cmplied with th.
requirements of the law. His henor believéd
the locomotives formed a _part of the read jil
se mucb as the wheel £es'med part ef the coach.
The fact of au article admiîtintz of belng ne-
moved was ne argument agaîinst this. The
keys of s beuse, fer example, might easily b.
taken away, sud yet belonged te the bouge.
As te, the consent of the creditors, there appeua.
ed te be some negligence or clerical blunder in
tbe papers. Matters of this kiud, however,
were tee important te admit of clerical blunders.
But fortunsîely for the Company, the Court
prnounced ne opinion on this question.

The Chief Justice tben ebserved, thst Mfr.
Justice Meredithhad te¶uested hin4 to eIste
thal ho did àzpnesu 1opinion tkai th"r w..
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