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lants ; Doutre and Doutre for Respondent.

GRAND TRUNK RAILWAY, (opposants in the
Court below), Appellants; and EASTERN
TowNsSHIPS BANK, (plaintiffs contesting in
the Court below), Respondents.

Hrxrp—That in Canada the rolling stock of the
Grand Trunk and other Railways forms part of the

realty, and is not liable to selzure and sale under |,

execution.
This was an appeal from a judgment of the
Superior Court, Montreal, dismissing an op-
osition fyled by the appellants under the fol-
owing circumstances :—The Eastern Town-
ships Bank sued the Grand Trunk Company
on a promissory note for $2,568, dated 1st Feb.,
1862, and obtained judgment, 1st Dec., 1862.
In January, 1863, execution de bonmis issued,
and a locomotive was seized. To ?revent the
sale of this locomotive the Grand Trunk Com-
any fyled an opposition afin d'annuler, recit-
ng the pravisions of the 25th Vie., cap. 56,
and claiming the benefit of the Act. The pro-
visions of this Act appropriate towards pa{-
ment of the debts due by the Grand Trunk,
other than bond debts or notarial mortgages,
““all monies to be received by the Company
from the Prevince and from the Imperial Go-
vernment for postal services, and for the con-
veyance of troops or military stores and muni-
tions of war.” The opposition alleged that
this Act had been duly accepted and consented
to by the necessary number of the. bond and
shareholders of the Company, at a meeting
held in the London Tavern on the 8th August,
1862 ; that the opposants had not received
from the Province the monies earned by them
for postal services, and the amount was in dis-
pute between them and the Canadian Govern-
ment ; that the debt claimed by plaintiff was a
debt due them before and at the time of the pass-
ing of the Act. For the payment of this dabt, the
opposants said the Bank had no other right than
to receive their dividend of the monies or
boads authorized to be issued and appropriated
under the Act, and to the balance in 4th pre-
terence stock, under the 24th section of the
Act. The opposants further alleged that the
rolling stock tormed part of the road, and was
not liab'e to seizure ; that the earnings of the
Company were the only assets available to the
creditors—first deducting working expenses—
but that plaintiffs and other creditors were ex-
cluded by the Act from sharing in such ba-
lance of earnings. The rolling stock was al-
leged to be necessary for the working of the
road, and mortgaged in favour of the Ist and
2nd preference%mndholdeu to an amount ex-
ceeding £8,000,000 stg., and also in favour
of the Province. Even if the rolling stock
were liable to seizure, it could not be qold un-
iess by consent of the privileged creditors, to
whom the proceeds of sale must go. The Com-
g:ny prayed acte of their offer to pay in money,
nds and 4th preference stock, with reserve
to take other conclusions as soon as the amount
due by the Province was finally adjusted and
faid. The Bank made answer to this by deny-
ng that the Arrangements Act had ever been
¢arried into effect, the consent of the required
three-fourths majority not having been obtain-

.

ed. Asto the rolling stock being pledged to
other creditors, the plaintiffs said ‘that these
creditors were not before the Court, and the
question of their rights could only be raised
by themselves. The opposition having been
dismissed in the Court below, the Grand Trt
Company appealed.

DRUMMOND, J., after reviewing the plead-
ings, observed that the first point—as to the
required number of the creditors having as-
sonted to the Act—was the point mainly in-
sisted upon at the argument. The other ground,
as to the rolling stock forming part of the
realty of the road, was barely touched upon.
This, however, was the great point, and it was
upon this that the decision of the Court would
rest. As to the firat question, he believed the
Company had done something to comply with
the Act, but what had been done was done in
the very unprofessional—he might almost say
slovenly—manner, characteristic of the style
in which the business of the Compan
been conducted. The professional gentlemen
acting for the Company in England had got up
papers that were not proper proof of so impor.
tant a matter. But the Court was called upoh
to apply the great principle, that in Cinada
the rolling stock of Railways formed part of
the road, and was not liable to seizure. 1t was
true also that this property was mortgaged in
favor of other creditors, and even if it could be
seized and sold, the proceeds must go to thet.
But the Court did not consider the question of
the property being mortgaged at all. They
held that the property was immeuble par des-
tination and con]g not be sold off piecemeal.
The law did not allow it, and the law was in
this instance perfectlg' in accordance with fed-
son, with justice, and with sound policy. The
locomotive seized in this case was part of the
realty of the Grand Trunk Company, and could
no more be seized separately than the vats ih
a brewery, or the burr stones in a mill.

AYLWIN, J., while concurring in the judg-
ment, was of opinion that the Court below was
right as to the first point, the certificate of the
creditors’ consent, produced by the Company,
being in his opinion wholly insuffcient, and
abso?utely null and void.

DuvaL, C. J.—The judgment is based upot
the ground that the locom%xtrilve forms p&rm
the realty. The Court gives no opinion as to
whether the Comiany has complied with the
requirements of the law. His ﬂonor believed
the locomotives formed a part of the road just
as much as the wheel forined part of the coach.
The fact of an article admitting of being re-
moved was no argument against this. The
keys of a house, for example, might easily be
taken away, and yet belonged to the houge.
As to the consent of the itors, there appear-
ed to be some negligence or clerical blunder jn
the papers. Matters of this kind, however,
were too important to admit of clerical blunders.
But fortunately for the Company, the Court
pronounced no opinion on this question,

The Chief Justice then observed that Mr.
Justice Meredith had requested him to tate
that he did express sn opinion that there was



