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dlosure against the mortgagor (O'Neill), and Clark as the assignee
of th,', equity of redemption. In addition ta foreclosure, the
plaintiff also claimed judgrnent for possession. The defendant
Clark set up thaý the mortgage had beeri given to secure the
purchase money of the mortgaged property, which had been
bought by O'Neill froni the plaintiff, to, be used by the defendant
O'Neill for a brothel, to the plaintiff's knowledge, and that the
price had been enhanced Iby reason of the illegal purpose for
which the premises were intended to be used; and he contended
that the consideration for the purchase w~as illegal, and the plain.-
tiff's rnortgage was therefore void. Judginent having gene
against Clark in the courts below hie appealed, and in order te
shut out the defendant Clark from this defence counsel for the
plaintiff appears to have argued that as te, him the action might
be treated as sirnply an action of ejectment fou nded on the legal
titie ta the land, and therefore, as the plaint iff did flot claim pay-
ment of any mortgage money as against hirn, the question of
ccnsideration did not arise, and it wa-, net open to himi to set up
the alleged illegality of the consideration as a defence ta the
plaintifWs right ta recover possession, and it was in answer to
this line of argument that the observations we refer to werc
miade. At p. 515 Mr. justice GwYnne says that it %vas argued
that the action wvas to be regardedt as, three separate actions,
naniely, besides being an action for foreclosuire cf the i-nrtg-,ge,
that it wvas, at the satneétine, an action against the rnortgagor on
the covenant, and as against the appellant an action in tht'
nature of an action of ejectimnt for recovery s imply of pos.
session of the land niertgagtd, and lie goes mn to sav, -But
neither ini the Act (If 187,3 (The Administration of JsieAct)
nor in The O>ntario Judicatuîre Act, nr il, the I{ules passed by
the juidges under tlie auithority of that Act, eau 1 find anyth ing
iii stipport of the contention.' And referrîug to Rule 341, which1

eresyenables a dlaimi for possession to be jeined wvith a
claim for fereclosuire, he seems ta think that it bears eut his
view, because it winds lup with the declaration that "such a n4
action shall not be deemed an action for the recovery' of Ilni(
within the meaning of thteseRules."

There can be ne donbt that prier ta The Administration ùf
justice Act, 1873, a tlortgagee was entitle(Î te pursue ahi his
remedies upon his mortgage at the saine time. He niight bring a


